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Aivalikles, Nashua, orally, plaintiff.brief and for thebyofWilliam

LLP, brief,on the andMahoney (RalphMorrison of Manchester Suozzo
orally), for defendant Executive Women’s GolfFlanaganWilliam J.

Association.

Steere,Getman, P.A., (Christopher& of Bedford J.Stacey, Schulthess
for defendant Executive Women’s Golforally),Poulin on the brief and

Hampshire.NewAssociation of Southern

(KatePLLC, on theRachlin Martin of Littleton Strickland briefDowns
Golf,Ridge Alpine Ridgefor defendant LLC Golforally), Alpineand d/b/a

Club.

(FredJohnston,Desmarais, PLLC,& of Manchester J.Ewing
brief, orally),MrEmily Dohertyand M. on the and DesmaraisDesmarais

Armfield.for defendant Deb

Werne,Broderick, an order ofplaintiff, appealsC.J. The Kirsten from
J.) summary judgment to the defen-Superior (Groff, grantingthe Court

dants, Association, Executive Women’s Golf Asso-Executive Women’s Golf
Golf, andHampshire, Alpine Ridgeciation of New LLC DebSouthern

Armfield. affirm.We
the facts. Onsupports followingThe trial court found or the record

in5, 2003, a ball whileby golf participatingWerne was struckSeptember
inRidge)at ClubOuting” Alpine Ridge (Alpine“Annual Nite Lite Golf

Golf,Hollis, LLC. Thegolf operated by Alpine Ridgea course owned and
the Executive Women’s Golfevening glow golf sponsored byevent was an of

a of the ExecutiveHampshire, chapterAssociation of Southern New
golfing night usinginvolves at whilegolfWomen’s Golf Association. Glow
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devices, as tiki andglowing glowsuch torchesgolf balls and otherglowing
necklaces, Prior to thisgolf participants.to illuminate the course and the
event, Friday on aAlpine glow golf evenings regularhad offered onRidge

the at least two Theorganizations general public years.to and forbasis
fell.began once darknessevent

four,event,the in a which included Debplayed groupAt Werne of
givenand ballsParticipants glowing golfArmfield two other women. were

minimal, thewore on the was andthey glow jewelry. Lightingand course
hole sticks ofyards. Alpine Ridge placed glowwas 110 on each sidelongest

Tikieach were nearflag green. placedthe tees and on the on torches also
players agreeat some of the The the course wasgreen generallythe holes.

dark.
The ofplayers consumed some beer over the course the butevening,

allege anyoneWerne does not and the record does not indicate that was
round,In the course of their Armfield made a hitimpaired. shot which

head,in the her permanentWerne to suffer a concussion andcausing brain
damage.

brought a claim for allnegligence againstWerne four defendants. Each
statement,specialdefendant filed a and briefplea arguing, among other

that it didthings, dutynot owe Werne a and that Werne’s claims were
bybarred her of theassumption comparativerisk and her ovm fault.

The defendants then summary judgmentfiled motions for that the trial
granted.court Allen v.Relying upon Dover Co-Recreational Softball

407, (2002),148League, N.H. 418 the trial court reasoned “thethat
onlydefendants can be held liable ... for or injuriousreckless intentional

conduct outside the of inrange ordinary activity involved the forsport and
orcreating allowing beyondunreasonable risks those risks inherent within

omitted.)sport (Quotationsthe of glow golf.” The court concluded that
hadWerne failed to factsallege showing that the conduct of any defendant

unreasonably increased inherentthe risks of the andgame, theyruled that
nothad breached the applicable duty of care owed to her under the Allen

standard.
In reviewing a trial court’s summary judgment ruling, we consider the

affidavits and other evidence and all properlyinferences drawn therefrom
in lightthe most to party.favorable the non-moving Cohoon v. IDM

(2005).1,Software, 153 N.H. 4 If our review of the evidence fails to reveal
fact,any genuine issue of moving partymaterial and the tois entitled

law,as ajudgment matter of we will affirm v.the trial court’s decision. Orr
Goodwin, (2008).511, However,157 N.H. 514 we review the trial court’s
application of the law to the facts de novo. Id.

first arguesWerne that the trial court to apply the common law“fail[ed]
duties that are owedby public.”land owners to members of the Specifically,
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primaryofcannot assert the defenseAlpine Ridgethatshe contends
of the riskassumption“[t]heof the risk becauseimplied assumption

ofoccupiersowners andagainstto tort claimsapplicabledoctrine is not
We disagree.land.”

ofoccupiersin that andher brief ownerscorrectly observesWerne
inall the circumstancesreasonable care underdutyland owe a ofplaintiffs

See, v.e.g., Simpsonproperty.and of theiroperationthe maintenance
(1999).571, aStores, operatingAs a land owner144 N.H. 574Wal-Mart

Golf, dutythe same ofLLC owed Wernefacility, Alpine Ridgesports
noted,However, recognizedthe trial court courts havereasonable care. as
commonly appreciatedin rise to riskssport “givesaparticipatingthat

andsport generallyin and out of the nature of thewhich are inherent arise
omitted).Allen, (quotationat 417from 148 N.H.participation.”flow such

Allen, whileby errantlyIn was struck an thrown softballplaintiffthe
field,owner, was oneA land the owner of the softballrunning to first base.
bythat the owed the ownerdutydefendants in that case. We heldof the six

normal oronlyto “create risks that are[the]of the softball field was
personcreated a reasonable ofbyto the or that would beordinary sport

Id. at 422 omit­ordinary (quotationsunder the circumstances.”prudence
ted). terms,Thus, operating sportsin a land owner aordinary negligence

ordinaryor to theonlycreates risks that are normalfacility [the]“who
under theperson ordinary prudenceacts as a reasonable ofsport issue][at

omitted). Allen not a(quotation representId. at 418 doescircumstances.”
to exercise reasonable caregeneral dutyfrom the land owner’sdeparture

circumstances; theduty regardit addresses the with tosimplyunder the
facility.a Accord­operating sportscircumstances common to land owners

case, correctlythe facts of this the trial courtingly, by applying Allen to
to of thethe common law duties land owners owe membersidentified

public.

that the of the risk doctrineSimilarly, argument assumptionWerne’s
occupiersand of landagainstis not to tort claims ownersapplicable

primary implied assumptionthemisapprehends relationshipthe between
owners, includingduties of land thoseof risk doctrine and the common law

Allen, thefacilities. In we observed thatoperating sportsof land owners
a plaintiffof the risk whenimplied assumption appliesdoctrine of primary

into relation with a defendantvoluntarily reasonablyand enters some
certain obvious risks suchreasonablythe knows involvesplaintiffwhich

injuries thatduty protect plaintiff againsta no to thethat defendant has
Allen, beingat 414. In we held that struckbybe caused those risks. Id.may

inherent in thepartthrown was of the riskby errantlyin the head an ball
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defendants, field,includingand that the owner of the weregame, the not
unreasonablynot risk ortheyliable because had increased that unreason-

ably the range ordinary activitycreated or countenanced risks outside of
417-18,in Id. atsport.involved the 420-23.

applied primary impliedWe of the risk in Allen to bar theassumption
claim a thatplaintiffs against argueland owner.Werne does not we should

case,that and innothing suggests primaryoverturn our ease law that
assumption the risk as aimplied of would otherwise be unavailable defense

inagainst liability this case.

Werne that courtarguesnext the trial should have barred all four
assertingdefendants from the of primary implied assumptiondefense of

pledthe risk because that was at inthey comparativelyWerne fault their
pleasspecial argumentand brief statements. Her thatsuggests because

initially fault,pledthe defendants that the plaintiff comparativelywas at
they admit that owedthey her a and therefore must beduty, barred from

thatarguing duty Superiorno was owed. Court Rule 28 requires a
defendant to file a special plea and brief statement. Failure to plead any
potential defense amounts to a of thatwaiver defense. The rule does not

Super.thatprovide a defendant is bound thoseby defenses. See Ct. R. 28.
Moreover, pled.inconsistent defenses may LePage Company,be v. 97 N.H.

(1951).46, 50 Accordingly, the defendants were not limited to asserting
comparative fault to the exclusion of other defenses.

Next, Werne contends that is not aglow golf distinct fromsport golf, and
thethat trial court erred in premising its decision on whether the

defendants’ conduct unreasonably increased the inherent risks of sportthe
golfof glow opposed golf generally.as to disagree.We

To determine the appropriate standard of to be appliedcare to
participants, athletics,andsponsors organizers of recreational we consider:
(1) (2)involved; contest;the nature of sport ie.,the the type amateur,of

(3)school, etc.;high pick-up,little theleague, ages, physical characteristics
(4) (5)participants; involved;and skills of the oftype equipmentthe and the

rules, practices contact,customs and of the ofsport, including typesthe and
Allen,the level of generally accepted.violence 418.148N.H. at The sign-up

sheet Annualannouncing Outing provided:Nite Lite play“Come around in
Yes,dark!the the Although golfdark!” the rules of glow appear to be

essentially as golf,the same those of it is the itplaycustom to after dark.
The record that ofparticipants anyindicates or levelage skill are allowed

Moreover,game.to theplay testimonyrecord that glow golfindicates has
own equipment, golf,its distinct from that of itand that is marketed at
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factors, wetheseconsideringInindustry magazines.inandtrade shows
asthe at issuesportcharacterization ofin the trial court’sno errorfind

toopposed golf.asglow golf
in the defen-grantingerredthe trial courtfurther thatarguesWerne

unreasonablytheir conductbecausesummary judgmentmotions fordants’
agreeAlldisagree. partiesin Wegame.inherent theincreased the risks

game glowin the ofa risk inherentgolfan errant ball isbeing bythat hit
unreason-that the defendantsfacts to showallege anydid notgolf. Werne

concluding,In so wetheir conduct.bythis inherent riskably increased
appropriatethat inform thefrom Allenthe five considerationsapply

id. at 418.owed to Werne. Seeof care each defendantstandard
safeduty providea toRidgethat breachedalleges AlpineWerne

However, depositionWerne’s owninadequate lighting.due topremises
game. Duringof theintegral partwere anthat the dark conditionsshows
if knew itstop playingdid not shewhywas asked shedepositionher she

Itdark,” point.“That was the wasreplied:to which she“really, reallywas
it was dark.”. made us wait until[Tjheydark. . .

beingArmfield from ablelight preventedthat lack ofarguesfurtherShe
“[Tjheexperts opined:ofthe ball. One Werne’shittingto see where she was

know where she wasis that Ms.Armfield did notonly explanation...logical
However, expert’s reportthe doesinjury.”at the time of thehitting the ball

Armfield’sconclude, that the darkness orargue,and Werne does notnot
thatincreased the inherent riskunreasonablyto seealleged inability

inplayinga shot while the dark.bywould be struckWerne

sportthe nature of the involvedthat we must considerprovidesAllen
therules, determining appropriateinpracticesand its customs and

in the dark.glow golf playedThe record shows that isstandard of care. Id.
Therefore, players’related to darkness or thenegligenceclaims ofWerne’s

in­unreasonablythat these conditionsto see fail to establishinability
bywould be struck a ball.the inherent risk that Wernecreased

allegationsof factual withreach the same result for each Werne’sWe
and theExecutive Women’s GolfAssociationto the conduct of theregard

Hampshire, includ-Association of Southern NewExecutive Women’s Golf
monitor, screen, players.or instructthings, failingother toing, among

not havegame played maywhich the wasthe conditions underAlthough
conditions, anythatfailed to demonstratepossiblethe safest Wernebeen

that could beincreased the inherent risk Werneunreasonablyconduct
playing glow golf.a whilebystruck ball

jurisdictionsothereases with similar facts fromto severalpointsWerne
care defendants anda standard of forimposethat differentpurportedly

theprovidesdecline to do so. Allenapproach.that Weurges adoptus to
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ingoverning standard this case. The defendants be ifmay only held liable
their conduct unreasonably increased the risks inherent in gamethe of

ifglow golf they unreasonablyor created or countenanced risks outside the
ofrange ordinary activity 417-18,involved in the sport. See id. at 420-23.

Finally, arguesWerne that the trial court failed to apply properthe
standard in ruling upon the summarydefendants’ motions for judgment.
Specifically,she claims the trial court findingsmade of fact unsupported by
the evidence and failed to draw all inreasonable inferences her favor.
Werne thatalleges was sufficient evidence arguable“[t]here to raise an
issue that impairedArmfield was due to her consumption].”[alcohol] She
further claimed that evidence“[t]he did raise the inference that [Alpine
Ridge’s] theallowing consumption of alcohol while on golfthe course [in

2008)]violation of (Supp.RSA 179:27 havemay increased the inherent risk
of golf.”

We find these claims to be contrary to the evidence in the record
and the applicable law. In particular, Werne admitted in her deposition that
she did manynot know how any playerbeers had consumed before she was

bystruck the ball. None of the other players’ depositions anyindicated that
player was orimpaired that alcohol consumption had anything to do with

Moreover,what occurred. RSA 179:27 prohibitdoes not consumption of
alcohol golfon a course. Golf courses can liquorobtain licenses that allow
consumption of alcohol in locations where the approves service,commission
including on a golf 178:22,V(u)-(v), 2008).course. See RSA :24 (Supp. In
addition, presentedWerne no evidence to establish that a golfreasonable
club owner would permitnot alcohol consumption playing glowwhile golf or
that consuming alcohol would unreasonably increase the inherent risk of
being struck aby ball while playing glow golf.

Werne has failed to error, and,demonstrate reversible accordingly, we
affirm the superior court order thegranting defendants’ motions for
summary judgment.

Affirmed.

DUGGAN, JJ.,DALIANIS and concurred.


