
353

judicialHillsborough-northern district
No. 2008-434

James Kerouac

v.

Director, N.H. Division of Motor Vehicles

19,Submitted: November 2008
Opinion February 18,Issued: 2009



354

brief,Concord, for the plaintiff.Mooney, byC. ofRichard

Smith, senior assistant{Nancy J.generalKelly Ayotte, attorneyA.
law), defendant.of for theattorney on the memorandumgeneral,

Kerouac, of theDalianis, appeals the orderplaintiff,The JamesJ.
J.) of his driver’s{Abramson, suspensiontheupholdingCourtSuperior

defendant, Division ofHampshirethe Director of the Newthebylicense
(DMV). affirm.Motor WeVehicles

23, 2007, Chief Stevenfollowingthe facts. On JunesupportsThe record
forplaintiffPolice arrested theBennington Departmentof theCampbell

to toplaintiffasked the submitCampbellintoxicated. Chiefdriving while
him his refusal wouldtests and told thatbreathalyzer and blood alcohol

Campbell gave theof his license. Chiefin the driver’ssuspensionresult
(ALS) hisexplainedform andlicense suspensionan administrativeplaintiff

form,read the butplaintiffto Therights testing.should he refuse to submit
testing. He didas he would submit tonot make a decision to whetherdid

acceptedindicated that heon the form that would havenot check the boxes
under these boxes.testing signor refused or his name

minutes, plaintiffdeemed the to havethirty CampbellAfter Chief
that theindicating plaintiffchecked a boxtesting. Campbellrefused Chief

Campbellthen Chiefname as described above andrefused to hissignhad
form,In II of the hethe checked box. sectionsigned his name underneath

toplaintiff had failed to submita box that indicated that thechecked
form, CampbellChiefReport,”of the titled “Officer’stesting. In section V

plaintiffhe the torequestedname the officer who swore thatlisted his as
indicating that the hadplaintiffto and checked the boxtestingsubmit

however, this of theneglected, sign parttotesting. Campbellrefused Chief
justice peaceA theform, for his ofplace signature.there was aalthough

2007,23, Chiefform,of that on Juneindicatingthe bottom thesigned
topeacethe of and sworejusticebefore theCampbell personally appeared

statements on the form.the
to havebecause he was deemedsuspendedThe license wasplaintiff’s

this,hearing challengetotesting. He an administrativerequestedrefused
Safety (department)Department ofHampshirethat the Newasserting

toChief had failedCampbellmatter becausejurisdictionlacked over the
later,and, days theA was held sixteenhearingsection V of the form.sign
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hearings examiner recommended that the suspension upheld.be Thereaf-
ter, defendant,requested bythe theplaintiff contendingreview that the
department jurisdictionalso lacked the hearingsbecause officer failed to

report days specifiedissue his within the fifteen calendar in depart-the
upheldment’s rules. The defendant the hearings officer’s decision. The

plaintiff appealedthen to the courtsuperior and asked the court to issue
jurisdictionalhis Therulings upon challenges. trial court ruled that the

department jurisdiction,had appealand this followed.
superiorWe will the court’suphold decision on appeal unless the

Dir.,evidence does not it or it issupport legally erroneous. Proulx v. N.H.
Vehicles, 350, (2006).Div. Motor 154 N.H. 352 For its part, superiortheof

court hearingsmust treat the findingsofficer’s of fact on questions properly
before him primaas lawful 351;and reasonable. at 263:75,Id. RSA IIfacie
(2004).The superior maycourt not set oraside vacate the decision appealed
from satisfied,unless it “is by a clear preponderance of the evidence before
it, that unjust (2004).such order is or unreasonable.” RSA 263:76 In an
appeal to the superior decision,court from an ALS the plaintiff has the
burden showto that the clearlyorder was unreasonable or unlawful.
Proulx, 154 atN.H. 351.

plaintiffThe arguesfirst that the department jurisdictionlacked because
CampbellChief failed to sign section ofV the ALS form. He contends that

2008)RSA (Supp.265-A:30 requires receipt of a report”“sworn of a law
enforcement officer before the department suspend license,may a driver’s
and that without the signature,officer’s section V of the ALS form ais not
“sworn report.”

The interpretation a law,of statute is a question of which we review de
novo. N.H. Dep’t Marino,Envtl. Servs. 709, (2007).v. 155 N.H. 713 Weof
are the final arbiter of the legislatureintent of the as inexpressed the

ofwords a statute considered as a Id.whole. We first languagelook to the
itself, and,of possible,the statute if languageconstrue that according to its

plain ordinaryand meaning. Id. We will neither consider what the
legislature might have said nor itadd words that did not see fit to include.
Id.

RSA 265-A:30 inprovides, pertinent part:
If anyI. person refuses a providedtest as in RSA 265-A:14 or

submits to a test described in 265-A:4RSA which discloses an
or,alcohol concentration of 0.08 or more in the of a personcase

under 21agethe of violation, more,at the time of the 0.02 or the
law enforcement officer shall submit a sworn report to the
department. In the report certifythe officer shall that the test was
requested pursuant to RSA 265-A:4and that the person refused

testingto submit to or submitted to a test which disclosed an
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more, or, personin the case of aorof 0.08alcohol concentration
21, 0.02 or more.ofageunder the

officera law enforcementreport ofreceipt of the swornUponII.
I, suspendshall thedepartmenttheparagraphundersubmitted

drive ....privilegeor todriver’s licenseperson’s

assume,otherwise, without decid-argue wethe do notpartiesBecause
to of anprerequisite appealanjurisdictionalis areport”that a “sworning,

however,265-A:30,meaningto the of RSAplainPursuantsuspension.ALS
signed.need not bereport”that a “swornconcludewe

toreporta whichphrase report”the “sworn isplain meaningThe of
solemnlyutter or takein this context means “toTo swearan officer swears.
an(an oath)” as true : affirm with oath.”declare or assertsolemnlyor “to

Dictionary (unabridged2308Third InternationalNewWebster’s
reporta to2002). provision requirethis does notplain language ofed. The

report.”a “swornsigned in order to bebe

of aFurther, creation swornprovision addressingstatutorythe
astatement, (2007), that such statementrequirealso does notRSA 516:19

(1999).85,144 N.H. 88 RSA 516:19of N.H.,signed. Appealbe See Stateof
necessary swearing holdingin thanceremony“No other shall beprovides:

hand, may theceremonyother form or be used whichright anythe butup
moreprofesses bindingto believeto the oath is administeredperson whom

516:19,a statement under RSATo constitute swornupon the conscience.”
oath,”Appealtruth the document underto the of“the affiant swear[must]

88, not it.N.H., sign144 N.H. at but needStateof of

report” underTherefore, that constitute a “swornwe conclude to
265-A:30, V the ALS form.signthe need not section ofofficerRSA

withdepartmentto vest thereport requireda wasAssuming that sworn
case, thesign partfailure to this ofjurisdiction, Campbell’sin this Officer

to thedepartment jurisdiction plaintiffsthe of decidedepriveform did not
appeal.

2008):2, misplaced.is(Supp.456-B IIuponThe reliance RSAplaintiff’s
2008) SeeUniform Law on Notarial Acts.(Supp.:2 is of thepartRSA 456-B

2008). “anynotarial act as actRSA456-B:1 defines a(Supp.ch. 456-BRSA
including “takingto annotary perform,”is authorizedpublicthat a

affirmation, verifica-taking aadministering an oath oracknowledgement,
aaffirmation, signature, certifyingorupon witnessing attestingoathtion or

noting protest negotiablea of a instrument.”copy,or a andattesting
declaration that aaffirmation” is defined as “aupon oath or“Verification

456-B:l,RSAoath or affirmation.”by uponmade a personstatement is true
oath or:2, taking uponin a verificationII thatrequiresIII. 456-BRSA
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affirmation, .the notarial officer “must determine . . personthat the
officerappearing makingbefore the and the verification is personthe

whose true signature is on the statement verified.”

assume, 456-B:2, so,without deciding,We that RSA II Evenapplies.
we conclude that the formALS here satisfies the ofrequirements RSA
456-B:2,II. Although Campbell form,Chief signfailed to section V of hethe
signed another section of the With signature, justiceform. this the of the
peace before whom Campbell appearedChief and swore to the statements
in the formALS to verifywas able that Chief Campbell personwas the

signature form,whose true theappeared on thus meeting the requirements
456-B:2,of RSA II.

The plaintiff next asserts that the hearings officer’s failure to hisissue
report 2008)within the fifteen days RSArequired by 265-A:31 (Supp.

jurisdiction.divested the department of disagree.We

RSA 265-A:31 inprovides, pertinent part: hearing examiner“[T]he
shall issue his or her recommendation on the of suspensionorder or
revocation dayswithin 15 of the request for administrative review or the
hearing date.” The use of the word “shall” is generally regarded aas
command usuallyand legislature’sindicates the intent that the statute is

Wheeler,mandatory. 643, (2005).See v.McCarthy 152 N.H. 645

statute, however,The is silent as to how this mandate is beto
enforced. circumstances,Under such we must determine the proper mode
of enforcement. Id. legislature,Where the concerns,out of liberty interest
has mandated time limits for holding hearings, we have held that personal
jurisdiction lost, waiver,over a defendant is absent if the case is not heard

statutorywithin the period. hand,Id. On the other where the legislature
prescribedhas time limits out of a ingeneral interest hastening adjudica­
dispositionstive for involved,the of allbenefit parties we have been

unwilling to treat the time jurisdictional. Martino,limit as Appeal 138of
(1994).612, Further,N.H. 616 legislaturewhere the has to providefailed a

of enforcing mandate,method a statutory we have looked to whether the
party seeking relief has shown prejudice. Id.

Here, plaintiffthe concedes that the purpose periodof the mandatory
is to “hasten the adjudicative process.” heAlthough argues delaythat “[t]he

prejudiced” him,certainly onlythe prejudice to which he is thepoints
suspension of his license. case,We hold that under the circumstances of this

hearingsthe by dayofficer’sfailure one to issue his decision within the time
limit byenacted the legislature did not thedeprive department jurisdic­of

plaintiff’stion over the appeal.
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court’stherefore,reasons, superioraffirm thewetheFor all of above
license.the plaintiffsofsuspensiondepartment’stheupholdtodecision

Affirmed.

Duggan Hicks, JJ., concurred.Broderick, C.J., andand
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