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thetooffender convictionpresentthe not the habitualFinally, State did
had athat thehave defendantsuggestedin a manner that wouldjury

thethat would have arousedchargedto commit the assault orpropensity
askedhorror, to The Stateoutrage punish.or an instinctjury’s sense of

theits cross-examination ofduringthe convictiononly questionone about
(Stateid.closing argument.mention it duringand did notdefendant Cf.

underlying chargedeventsconviction withjuxtaposed prior burglary
similarlyimpression that defendant actedjuryin manner that gavecrimes

crimes).the chargedregarding
beyond athat the has establishedAccordingly, we conclude State

limitingin to afailing providedoubt the trial court’s errorreasonable that
wasinstruction harmless.

Affirmed.
GalwayDalianis, Hicks, JJ.,Duggan, and concurred.
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(AnnA.Kelly Ayotte, attorney Rice,general M. attorneyassociate
general, on the brief and orally), for the State.

Borchardt, defender, Concord,Paul assistant appellate of on the brief
and orally, for defendant.the

Hicks, defendant, Moran,J. The appealsJames ofrulinga the Superior
J.){Arnold,Court bringing forward and nineimposing months of a

jailtwelve-month suspended sentence. We affirm.
The record the Thesupports following. defendant inwas convicted 2002

of unfaircommitting an or tradedeceptive practice in violation of the
2002) (amended(CPA),Consumer Protection Act see RSA 358-A:2 (Supp.

2003, (1995).2004); 358-A:6, IRSA He was insentenced 2003 to twelve
correction,months in committed; restitution;the house of stand and two

years probation,of effective upon release. The alsodefendant was “ordered
to be of good behavior” and fromprohibited or“own[ing], operating]
managing] a construction or tradesbuilding company years.”for 10 We
affirmed the guilty finding Moran,on direct appeal. See State v. 151 N.H.
450, (2004).454 The defendant appealdid not his sentence. See id. at 452.

The begandefendant inserving his twelve-month sentence December
2004. He pled guilty to another inmisdemeanor CPA violation March 2004
(the offense).2004 The trial court sentenced him to intwelve months the
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sentence“[a]ny suspendedcorrection, thatprovidedsuspended,ofhouse
brought withinof the Staterequestat thehearingafter aimposedbemay
restitution, andofyears probation,twoalso ordered4 The courtyear(s).”

“own[ing], operat-and, he refrain fromultimately, that“good behavior”
a periodbusiness forcontractinga homemanaging]orcontrol[ling][ing],

years.”of 10
inthe 2004 offenseforcompleted probationthe defendantAlthough

2007,AprilInfor the earlier offense.2006, on probationhe remainedMarch
sentencesuspendedforward the twelve-monthbringmoved tothe State

andprovisiongoodthe behaviorhad violatedthe defendantbecause
work; timelyto makehad failedtypescertain often-year proscription on

aof ...managerial capacity“in aand had actedpayments;restitution
a contractor.”general... asregisteredbusiness

met its“that the State burden[had]the trial court foundhearing,After a
sentence, tothe defendant was sentencedthe 2004violatingForproof.”of

committed,correction, with threestandin ofmonths the housetwelve
toHe further orderedyears.ten wasperiodfor a ofsuspendedmonths

in theoutlinedten-year prohibitionthecomplyand withmake restitution
2004 sentence.

by bringingthe trial court erredargues thatthe defendantappeal,On
suspended sen-of the twelve-monthnine monthsimposingforward and

(1) trial court’stime exceeded theelapsedthe oflengthtence because:
(2)offense; and thea misdemeanorincarceration forauthority suspendto

jail sentence.suspendeda condition of thewas notten-year prohibition

I

eachpreservedproperlythe defendantfirst consider whetherWe
histhat the defendant waivedThe State claimsfor our review.argument

in 2004.pleaaby negotiatingsentencechallenge suspendedto theability
cannot make“consent of the defendantHampshire,In Newdisagree.We
that consentof whetherlegal, regardlesssentenceillegal]otherwise[an

141voluntarily.” Burgess,State v.intelligently, andgiven knowingly,was
(1996).51, 54N.H.

ItBurgess unpersuasive.fromdistinctionproceduralfind the State’sWe
out, is distincttrue, procedurallythat the instant casepointsas the Stateis

rather thanchallengea collateralaccurately described asit is morebecause
the trialHowever, asserted thatbecause the defendant hasa direct appeal.

Baker v.liberty,him of his seejurisdiction deprivetocourt lacked
374, (1986), imposingof hislegalitythe128 N.H. 378Cunningham,

discretionary to theappealus onproperlyis beforesuspended sentence
in the firstthe trial courtargumentsthese topresentedthat heextent

to exclude “an“Mandatory appeal”(definingR. 3instance. See SUP. Ct.
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appeal from a final decision on the merits in an ofimpositionissued
Gibbs, (2008)538, (discussingsentence State v. 157 N.H. 540proceeding”);

sentence);addressing appeal impositionand merits of of v.Crosbyof cf.
Warden, Prison, (2005)(“[A]44, 46N.H. State 152N.H. defendant’s failure

object to at impositionto a sentence the time of its not bardoes the later
writ.”).filing extraordinaryof an

Although court,the indefendant’s first was asserted the trialargument
second,our review of record concerningthe shows that his the ten-year

review,prohibition, Accordingly,was not. that issue is not for ourpreserved
Patterson, 462, (2000),see State v. 145 N.H. 466-67 and we turn to the

argumentsparties’ concerning only challengesubstantive the to the trial
suspendcourt’s aauthority jailto misdemeanor sentence.

II

The thatparties agree the statute governing sentencingrelevant the
suspendcourt’s to aauthority jailmisdemeanor sentence is RSA 651:20

(2007) (amended 2008). Although normallywe “review a trial court’s
impose suspendeddecision to a sentence for an unsustainable ofexercise

discretion,” Gibbs, 540,157 N.H. at resolution of the instant dispute
requires statutory interpretation, which we review de novo. Petition of

(State (2008).229,State N.H. v. N.H.Laporte), 157 231of
“This court is the final arbiter of intent legislaturethe of the as expressed

in the words of a statute considered as a whole.” “In aId. interpreting
statute, itself,we and,first look to the of thelanguage statute if possible,
construe that language itsaccording plain ordinaryto and Id.meaning.”
“Furthermore, interpretwe in the statutorystatutes context of the overall
scheme and not in do legislativeisolation.” Id. “We not consider tohistory
construe a statute that is clear on face.”its Id. we do“Finally, strictlynot

statutes,construe criminal but rather construe them toaccording the fair
ofimport justice.”their terms and to promote omitted);Id. (quotation see

(2007).625:3RSA

inrecognized (1987),We State v. Ingerson, 130 N.H. 112 that RSA
651:20 expresscontains no limit upon how a sentence belong may
suspended. 130Ingerson, N.H. at Both parties115. on thisagree point, but
dispute significance.its

The defendant thatargues anythe absence of timeexpress limit toleads
and, thus,various absurd results inrejectedshould be favor of his

alternative limiting constructions derived either from the maximum proba-
periods, (2007); 651:2, (2007),tion see 651:21RSA RSA or addingV from

“the maximum oflength plusincarceration maximumthe oflength
probation underlyingfor the Conversely,offense.” the State argues that
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to exercisejudiciarythepermittointentsignals legislativethis absence
limita-to constitutionalsubject onlydiscretionsentencingwide-ranging

tions.
insofarunpersuasivethe defendantbyresults positedthe absurdWe find

perpetualtrial court sanctionedthat thepremisetherely upontheyas
broughtcourt forwardthe trialcontrary,to theMuchsuspension.sentence

intoyearsa halfthree androughlyincarcerationimposed suspendedand
by the 2004 sentence.establishedfour-year periodthe

insentencethat, appropriateanNext, in order to fashionwe observe
broad, topowerinherentcourtjustice, possessesthe trialthe interest of

674,Smith, 675119 N.H.See State v.misdemeanor sentence.asuspend
Valrand,(1973); 10321, 22 State v.113 N.H.(1979); Burroughs,v.State

that this(1961). might suggestin cases518, dicta recent519 WhileN.H.
Kierstead, 141see, e.g., State v.legislative grant,aauthority derives from
(1995);473, v.(1997); Farrow, 476 State803, v. 140 N.H.804 StateN.H.

in(1992), times490, the earliestN.H. 495Enterprises, “[f]rom136W.J.T.
thatit has been assumedandpractice precedenta matter ofthis state as

ofor the executionimpositioneither thesuspendthe topowercourts had
theValrand, prescribingN.H. at 519. Statutes103a criminal sentence.”

power,this id. atsuspendedbe confirmmaywhich a sentenceuponterms
exercise, Brown,v. 82 N.H.520, limit its full Couturemay permissiblyand

(1909);Drew, 402, 2 R.(1926); 403 see also459, v. 75 N.H.461 State
Hampshire Practice, andPracticeMcNamara, CriminalNew

(2003).33.22,§ at 482-83Procedure

thepresently governingenactmentlegislative651:20 is theRSA
“that thesentences. We have saidauthority suspendof tojudicial exercise

limitations,]651:20, may.. . within itsacting [andunder RSAjudge,trial
it remains unserved.”sentence whileany portion originalofsuspend [an]

(1976). further395, legislature mayTheLemire, 116 N.H. 397v.State
sentencingthat thesuspend, providedtopower“circumscribe the court’s

v.process.”of due Staterequirementswith thecompliesas a wholeprocess
24.306, (2006); 113 N.H. atHomer, Burroughs,313 see153 N.H.

the651:20, yearslimited to threelegislaturetheenactingPrior to RSA
sentence, providing:a misdemeanorsuspension of

misdemeanor, to theof a sentenceWhen, in a executioncase of
filed, athe case is otherwiseis orsuspendedhouse of correction
withinmaythe sentence be issuedfor the service ofmittimus

not thereafter.of the sentence andthree from the dateyears

1973).(1955) (repealed607:12RSA



1971, 1971,518:1,of in theWith the enactment the Criminal Code Laws
651:20,was thethree-year governingomitted from RSA new statutecap

the suspension authority.exercise of We that this omission waspresume
ajudiciary recognized adaptdeliberate. The has need for to“options [a]

insentence to a individual the manner bestparticular accomplishsuited to
objectivesthe punishment,constitutional of rehabilitation and deterrence.”

113 N.H. atBurroughs, 24.
this is the fact that theSupporting presumption legislature amended

RSA pointed651:20 five times since we out the lack of intemporal limits
Ingerson topriorand the defendant’s conviction. See Petition Stateof of

(State Fischer), (2005)205, 211-13N.H. 152v. N.H. the different(discussing
651:20).versions of RSA None of these amendments temporalincluded
1996, 286:5; 1994, 129:1, 192:5; 1992,limits. 254:13;See Laws Laws Laws

1990,Laws If266:3. we had the inincorrectly Ingerson,construed statute
the General presumablyCourt would have theclarified text in the course of

subsequentthe five C., 222,amendments. EricSee In re 124 225N.H.
(1983).

dissent,to theContrary temporalwe find powerno limits on the to
suspend 651:21,within RSA the statute governswhich the revocation of a
suspended sentence. RSA 651:21 does probation mayindicate that be
imposed “during the time any portion of suspended.”the sentence remains
RSA Imposing probation, however,651:21. is one of multiplebut sentencing
options to a justiceavailable presiding sanction,when afashioning proper

id.; White, (1989) (“Probationsee v. 555,State N.H.131 559 is a tool
available to the in thejudiciary aspectrehabilitative of the sentencing
function.”). optionsOther include “ordering] that the defendant serve [the

insuspended] sentence full in such atpartsor and such as istimes deemed
best, . . . further suspending] any part[and/or] not to beordered served
upon such terms and conditions as the maycourt order.” RSA 651:21.

651:21Accordingly, RSA noprovides vehicle for RSA 651:20importing into
651:2,V,the limitstemporal upon probation within RSA as that would be

limiting greater by upon White,the the constraints placed the lesser. Cf.
131 (probationN.H. at 558 does thenot mark end of the sentencing
function).

Furthermore, the text of RSA makes clear subpara­651:20 that its
graphs only legislativeare the judiciallimitations the exercise ofupon
authority suspend 651:20,to Iincarceration. See RSA (“Notwithstanding

law,any (a), (b),other of as inprovision except provided subparagraphs
(c),and the sentence to imprisonment any person may suspendedof be by

added)).the court. . . .”sentencing (emphasis decline toAccordingly, we



324

include.fit todid not seelegislaturethat the651:20wordsinto RSAread
(2008).720,Gubitosi, 724157 N.H.v.See State

suspendedbecannotjail sentencea misdemeanorUndoubtably,
to bedefendant][thefairness... entitles“fundamentalindefinitely because

may exercise itsthe trial courtin whichperiodthe timeinformed about
. . . .”or sentence[the]convictioneither [the]to call forwardauthority

alluponmaximumHowever, temporalthe114.130 N.H. atIngerson,
decidedarea betterpolicyin view be ... a“would oursentencessuspended

does,until it theandmayIt so act. UnlessId. at 117.legislature.”theby
misdemeanorsuspendingtorespectwithsentencing discretiontrial court’s
constitutionalonly bybasiscase-by-caseon ais boundedincarceration

15,I, 18.See, arts.pt.N.H. CONST.e.g.,limitations.

Affirmed.

Duggan,JJ., concurred;Galway,Broderick, C.J., and Dalianis and
J., dissented.

majority that the defendant’sDUGGAN,J., I with thedissenting. agree
pre-notwasprohibitionconstructionten-yeartheargument regarding

however, I that RSAdisagreebecauseseparately,I writeappeal.served for
2008)(2007 of time thelengthno limit on theimposesSupp.651 &chapter

a sentence.may suspendtrial court
... to fix thepowerthelegislatureto theassigns“The constitution

State, 714, 718114N.H.Doe v.punishment.”method forextent anddegree,
5). of(1974) II, statutory developmentart. “Thept.N.H. Const.(citing

power ofconfirmed the common-lawcriminal sentences hasforprovisions
of aor the execution sentence.”impositioneither thesuspendcourts tothe

(2007) (amended(1961).518,Valrand, RSA 651:20103 N.H. 520v.State
a2008) suspendtostatutory authoritythe trial court withprovides

sentence.
limit of asilent, however, suspensionto a time forasRSA 651:20 is

example,limit exists. Formean that no timesilence does notsentence. This
that, process right,dueon the defendant’sheld basedpreviouslywe have

130Ingerson,v.indefinitely.a Statesuspendcannot sentencethe trial court
(1987). no contest to twopleadedthe defendant112, 114 Ingerson,InN.H.

sentence condi­sixty-day suspendedaand receivedchargesmisdemeanor
theimposeThe moved toId. at 113. Statebehavior.upon goodtioned

held that “funda­later. Id. Weyearstwo and a halfsentencesuspended
right, providedasfairness, processdefendant’s duea for themental basis

Constitution, entitles [theI, Hampshire15 of the Newarticleby part
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to be informeddefendant] about the time inperiod which the trial court
may exercise its authority to call forward either her conviction or her
sentence.” Id. at 114.

Due process requires advance notice of the outer alimits of defendant’s
Perrin, (1982) (“Atsentence. Stapleford 1083,See v. 122 N.H. 1087 the

conclusion of the sentencing proceeding, a defendant and the society which
himbrought to court must know in plain and certain terms punish-what

).ment has been by Valrand,exacted the court . In. . .” we addressed
whether the trial court requirecould the defendant to serve an intermittent

Valrand,sentence. 103 N.H. at 520.We stated that: “It is conceivable that
such a power would be praiseworthy penology but it should be exercised

a comprehensiveunder statute or rule of court which would give some
advance notice to the defendant that powerthe exists.” Id.

Here, the defendant did not have advance notice upperas to the temporal
limit of his sentence. On conviction,his misdemeanor the trial court

aimposed twelve-month sentence forsuspended years.four In the final
year, the State called forward the suspended sentence and the trial court
imposed nine months and suspended the remaining three months for ten

Atyears. the time of the original sentencing, the defendant could not have
known that the twelve-month sentence could be over himhanging for

years. fact,fourteen In until the defendant has served the entire twelve
months, the trial maycourt continue to asuspend portion of the sentence
for additional periods Sideris,of time. 258, 264(2008).See State v. 157N.H.
Thus, the defendant still does not know the upper limit of his sentence.

have onlyWe addressed the limits of RSA 651:20within the context of a
due process analysis. Ingerson did not address suspended sentences of a
determinate length. Instead we stated: “For us to make a determination on
review as to a reasonable temporal limit to be applied in such circum­
stances as this case under our constitutional supervisory authority would in
our view be an invasion of a policy area better bydecided the legislature.”
Ingerson, added).130 N.H. at 117 (emphasis The inissue Ingerson,
however, was the trial court’s authority to bring forward a suspended
sentence indefinitely. That issue required a due process analysis and not
statutory interpretation. Thus, we interpretdid not the sentencing statutes
to determine if the legislature included a Here,time limitation. unlike
Ingerson, the trial court suspended the defendant’s sentence specificfor a

—time four years. To determine whether sentence,this was a legal we
must consider the whole,sentencing 651,statutes as a see RSA eh. instead
of ininterpreting RSA 651:20 Power,isolation. See Appeal 152of Pinetree

92, 96(2005)(‘WeN.H. interpret isolation,instatutes not inbut the context
scheme.”).of the overall statutory
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(2007) sentences.suspendedtopertain651:21651:20and RSABoth RSA
imprisonmentsentence to651:20,1, part,in pertinent “[T]heprovides,RSA
at the time ofsentencing courtby themay suspendedbeany personof

in to aresponsethereafteranyat timeof the sentence orimposition
revocationprovides: “Upon651:21sentence ...” RSAsuspendtopetition

the serveorder that defendantmaythe courtany sentencesuspendedof
best,at such times as is deemedpartsin full in such andorsuch sentence

termsupon suchnot ordered to be servedany partfurthermay suspend
onthemay placeorder andmayas the courtand conditions defendant

suspended.”remainsthe sentenceduring any portionthe timeprobation of
added.)(Emphasis

limit onfor atogether providesand 651:21Reading RSA 651:20 RSA
V(a) (2007)651:2, ofperiod probation:limits thesentences. RSAsuspended

the court notbyfor a to be fixedperiodof shall beperiod probation“The
A If theyearsand 2 for a class misdemeanor.”years felony5 for ato exceed

during the timeprobationthe defendant onpermitted placetrial court is to
of twoonly periodcan be for asuspended probationthe is andsentence

misdemeanor, sentencelogically suspendedit follows that theyears for a
Otherwise,years.to exceed two RSAperiodbe for a of time notonlycan

337,Wheeler,v. 127N.H.651:21are inconsistent. See State651:20and RSA
(“It the(1985) several statutes deal withwell established that where339 is

construed, reasonablyso far assubject theymatter . . . should besame
other”). Thus, the forsuspending sentencenot to contradict eachpossible,

inyears impermissible.four this case was
in v.support651:21finds JacksonThis of RSA 651:20and RSAreading

(Alaska 1975), thatState, Supremethe Alaska Court held541P.2d 23 where
toprobation applies suspendedrestriction on alsofive-year statutorythe

statute,Jackson, the Alaskainterpreted541 P.2d at 26. Jacksonsentences.
impositionthe or execution ormay suspendcourt...provides: “[A]which

thereof, onplaceor a and the defendantportionbalance of the sentence
as the courtupona and the terms and conditionsprobation periodfor

time limit forat 25. The did not contain aprovisionconsiders best.” Id.
however, thatseparate provision, providedId. Asuspended sentences.

looked to the federalyears.”not exceed five Id. Jacksonprobation “shall
3651, language,§ which used similar tosee 18 U.S.C.A.probation provision,

to sentences.applies suspendedthat the restriction alsoprobationhold
(federalJackson, construing analogousthe federal541 P.2d at 26 cases

only authority suspendcourt had to sentencesentencingstatute held that
probationalso andprobation). compareda term of Jacksonimposingwhen

it thesentences, sentence carries withstating suspended“asuspended
Id.period probation.”of a ofmental burdens
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here, state aSimilarly, although specificallyRSA 651:20 does not time
so,restriction, read whenchapter doingRSA 651 must be as a whole and

Seetemporal suspended Peoplethere is a limitation on sentences. v.
(Colo.1386, 1991), denied,Schwartz, Ct. 823App.823 P.2d 1387 cert. P.2d

(Colo. 1992) (statute trial suspend1386 authorizes court to misdemeanor
didthough provision specifysentences even relevant not misdemeanors and

scheme).felony sentencingwas included within the
IAlthough majoritywith the that this is area where theagree an

act,legislature givencan the failure for overlegislature’s twentyto do so
years since I am it will.Ingerson, upondoubtful The relies themajority
legislature’s in support analysis statutoryinaction of its that no limitation

however,exists. The oflegislature, sentencingis aware another statute with
language discretion,expressly giving the trial court unlimited see RSA

V(a) (2007)632-A.TO-a, include a(judge may supervi-sentence of lifetime
sion), and, thus, this,legislatureif the itintended could have amended RSA
651:20 to include it.

The relies inmajority upon historyalso the of RSA 651:20 ofsupport its
(1955) 1973)reasoning that limitation (repealedno exists. RSA 607:12

included a onthree-year time limitation abringing suspendedforward
sentence. The legislature repealed 607:12withRSA the enactment of the

651:21,however,Criminal Code. RSA was also theenacted at same time as
Thus,the legislature repealed RSA 607:12. the legislature’s enactment of

RSA 651:21 addressed the time limitation.
The majority’s decision not to a clearadopt rule and to readinstead RSA

651:20 in mayisolation introduce inconsistency and unpredictability into
the sentencing process. the trial court inAlthough has discretion sentenc-
ing, that isdiscretion not without limitation. “Both the legislature and this
court recognizedhave and trialaccepted the court’s for inneed discretion
sentencing Ingerson,decisions.” N.H. at 115. not130 “It does necessarily
follow,however, that this discretion should be left unbridled.” Id.

Time limitations create withinconsistency See RSAsentencing. 651:2
limits).(specific time The majority’s holding permits one trial court to

suspend sentence,a misdemeanor acarrying one-year sentence,maximum
for year,one another suspendwhere court the for tenmay yearssentence
despite addition,similarly situated defendants. In a whodefendant elects to

expecting yearhave a trial the maximum inpunishment jail,to be one a fine
651:2,yearsand two probation, see RSA will be to learn thatsurprised his

one-year may Moreover,suspended years.sentence be for ten presumably
pleading guiltydefendants will also have to be their potentialadvised that

exposure is not limited to the alternatives identified inspecifically RSA
651:2,but that trial court authoritythe also has the to thesuspend sentence

beyondwell for ayears years felony.two misdemeanor and five for a
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aondiscretion “is boundedsentencingthat themajority notesThe
Indeed, at orallimitations.”constitutionalonly bybasiscase-by-case

athe limits ofwhen askedrecognizeto suchthe State seemedargument
it would have beenopinedThe thatin this case. Statesentencesuspended

for tensuspendedtohere bethe defendant’s sentenceforappropriate
however, that basedacknowledged,hearing. The Stateoriginalat theyears

fifteen oncase, yearsthatargue“a couldfacts of this defendanttheupon
excessive,” said wouldwhich the Statea littlemay bea misdemeanor

a ofdeveloped bodyhaveUntil wechallenge.constitutionalamount to a
In thelittlearea, guidance.will havein trial courtslaw this newcase

of the constitu-interpretationourmeantime, anticipatecourts musttrial
for us towaitingRather thanon sentences.suspendedtional limitations

Ichallenges,throughlaw constitutionalsentencingthis area ofdevelop
view,that, harmonious with themyin isa line rule nowadopt brightwould

sentencing statutes.
above, respectfullyI dissent.For the reasons stated

FamilyFranklin Division
2007-840No.

Joseph Goulart, andJr. Marcia GoulartIn the Matter of

16,SeptemberArgued: 2008
30,Opinion January 2009Issued:

(DoreenNourie, P.A., F. Connor on the briefof& ManchesterWiggin
Goulart, Jr.orally), Josephforand


