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(Susan McGinnis,P. senior assistantAyotte, attorney generalKelly A.
fororally),and the State.attorney on the briefgeneral,

defender, Concord, theJohnson, of onchief appellateM.Christopher
orally,and for the defendant.brief

Hebert,defendant, challenges misde-BRODERICK, Erie hisTheC.J.
(2007).631:2-a He thatarguesRSAsimplemeanor conviction for assault.

J.){Abramson, the topermittingerred StatebySuperiorthe Court
under former Newfelonyof his convictionpriorevidenceintroduce

609(a) limitingby to afailing provideRule andof EvidenceHampshire
affirm.instruction. We

I

Theupon the record.followingthe facts basedcould have foundjuryThe
by thedrywalla ownedfor businessEric Picard workeddefendant and
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uncle, Hebert, sister,marrieddefendant’s Gilíes who was to Picard’s Tasha.
The defendant and Picard shared an for in 2004apartment several months

and, defendant,out accordingand 2005.Picard later moved to the owedhim
$1,150. trial, acknowledged owing money,about At Picard the defendant but

out,muchcontended that the debt was less. After Picard moved the
debt,attempteddefendant to collect on the him.but Picard avoided

18, 2005, Tasha, and,On August Picard visited his sister hewhile was
there, the defendant arrived. Picard told that he theTasha owed defendant

leftmoney throughand then a rear door to avoid an encounter. The
defendant, however, and, thereafter,depart,noticed a car soon he followed

station,it. spotted in, unnoticed,When he Picard’s car at a gas pulledhe
and parked behind him. He alighted from his car and walked toward

so,Picard’s vehicle.As he did Picard reached into to moneyhis console find
buy cigarettes,to and when he up,sat the defendant struck him in the face

with object. car,an As the defendant was to hisreturning Picard saw him
carrying objecta black about sixteen in length.inches

After the argued briefly,two Picard went into the stationgas purchaseto
returned,and hecigarettes, when the defendant thatdemanded Picard call

his uncle to moneyborrow to pay the debt. The defendant initiated the
call,phone and Picard requested.did as The two then returned to the

sister’s home to retrieve the money. gave $400,When Gilíes the defendant
he demanded $200,an additional stating that he had “paid getto$200

trial,legs[Picard’s] broken.” At the denied makingdefendant this state-
ment but admitted that he had brandished a black rubber hose at Gilíes’
home. He also acknowledged telling Picard either that he should have
broken alegs longPicard’s time ago, or that Picard luckywas that he had
not hit him with the hose. At that point, Gilíes told the defendant to leave
his property. subsequentlyPicard sought injuries,medical attention for his
which included a broken jaw. He underwent surgery, extracted,had teeth
and jawhad his wired shut for several months.

trial,At the defendant admitted to assaulting Picard but claimed that he
self-defense,acted in using only justifiablea ofmeasure force. According to

defendant,the he parked vehicle,after behind Picard’s he eyemade contact
with inPicard his side mirror as he approached the car on foot. The
defendant testified that he thought Picard was retrieving a weapon when he

console,reached toward his so he punched him and then immediately shut
protectPicard’s car door to Hehimself. denied striking anyPicard with

object other than his fist. He introduced evidence to support his fear of
Picard, testifying that Picard was violent a reputationand had for violence.
He further testified that Picard apparentlyhad stabbed a drug dealer and
had beaten someone over the a phone.head with cell
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evidencecredibility by submittingthechallenged defendant’sThe State
providedhe hadthe versionat trial differed fromhis of eventsthat version

thatthe defendant admittedtestimony,his trialDuringthe police.earlier to
him first.punchthrew a atby claiming that Picardpolicehe to thehad lied

duringthe defendantruling, the State askedpre-trialwith aIn accordance
impeach hisconviction to furtherfelonya prioraboutcross-examination

1998,609(a). that in heacknowledgedThe defendantRuletestimony under
as abeingafter certifieda motor vehicleoperatingconvicted forhad been

conviction). re-direct,(habitual explainedheOnoffenderhabitual offender
certified as adriving beingafteruponwas basedthat the conviction

Additionally,vehicle convictions.multipleto motorhabitual offender due
that he was noton examinationhad testified directthe defendantbecause

thatthe trial court ruledrequestat the State’sperson,a violentgenerally
convictions.priorof additionaldoor to the admissionopenedhe had the

the on hisdefendantpermittedthe State to cross-examineSpecifically, was
forto and his 2004 convictionconspiracyfor commit assault1993conviction

the of secondUltimately, jury acquittedthe defendantarrest.resisting
simplehim of assault.degree assault and convicted

the of his 1993challengenot admissionthe defendant doesappeal,On
testimonythat were offered to rebut his2004 misdemeanor convictionsand

Rather, he focuses exclu-that he was not violent.on direct examination
convictionfelonyhis habitual offenderthe admission of 1998sively upon

609(a) impeach credibility.to hisunder Rule

II

felonyto of his 1998 habitualchallengeThe the admissiondefendant’s
First, intrial court erredis he that thearguesoffender conviction two-fold.

609(a).Second, heto it under Rule contendsthe State introducepermitting
to theby limitingto a instructionfailing providethat the trial court erred

solely forit his habitual offender convictionjury uponto ensure that relied
impeachment purposes.

of to Rulepursuantaddress whether admission the convictionWe first
609(a)609(a) Rule in effect at the time of theerroneous. The version ofwas

pertinent part:trial inprovided,defendant’s

witness,of aattacking credibilitythe of thepurposeFor
of a crimethe has been convicted shall beevidence that witness

by publicif the witness or establishedadmitted elicited from
(1)only if the crime wasbutduringrecord cross-examination

yearor in excess of one underby imprisonmentdeathpunishable
convicted, courtwhich he or she was and thethe law under

admitting this evidenceprobativethat the value ofdetermines
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(2)outweighs prejudicial defendant,its effect to the or involved
statement,dishonesty or false ofregardless the punishment.

609(a) (amended 2007).N.H. R. Ev. Because it concluded that “the
probative value felonyof the prior significantlyconviction outweigh[ed] its
prejudicial effect,” the trial permittedcourt the State to use it for
impeachment purposes. rulingWe review its anunder unsustainable

of Deschenes, (2007).exercise discretion 71,standard. State v. 156 N.H. 76
The defendant bears the burden of demonstrating that the trial court’s
ruling clearlywas untenable or unreasonable to the prejudice of his case.
Id.

“Prior areconvictions admissible to aimpeach defendant ifeven the
crimes do not adirectly involve lack of veracity.” Id. at 77 (quotation
omitted). oughtJurors to be informed of “what personsort of is asking

word,them to take his lack ofand maytrustworthiness be byevinced [a
abiding repeatedand contemptdefendant’s] for laws which he legallyis

morally omitted).and obey.”bound to (quotationsId. and brackets When
balancing probativethe value and prejudicial 609(a),effect under Rule the
following factors are pertinent:

impeachmentthe conviction,value of the prior the date of the
conviction and the witness’s subsequent history, degreethe of
similarity between pastthe crime anyand conduct of the witness

issue,currently at importancethe of the testimony,witness’s and
the centrality of the credibility issue.

omitted).(quotationId. at 76-77 When examining prejudicialthe effect of
convictions for crimes that do not involve ordishonesty statement,false two
factors are pertinent:

(1) the inherent ability of a to appeal jury’scrime to a sympathies,
horror,arouse its sense of provoke its instinct punish,to triggeror

(2)other mainsprings action,of human and when the witness is
defendant,also the similaritythe between the conviction intro-

duced for impeachment purposes and the crime for which the
defendant is on trial.

omitted).Id. at (quotation78 and citation The second factor is measured
along a continuum in which a conviction for a crime that is the most
different from the crime ischarged “least prejudicial,” while a forconviction
the crime omitted).same would be the “most prejudicial.” (quotationsId.

The arguesdefendant that the habitual offender conviction had little
probative value impeachmentfor of his credibility the underlyingbecause
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statement, had otherthe Stateor a falsedishonestydid not involvecrime
yearsoccurred nineconvictioncredibility,his and thechallengingevidence

value isprobativethat minimalHe contends itsassault trial.before his
the conviction couldby prejudicialits inherent effect becauseoutweighed

hesentiment, minimum that wasimplyingat anegative juryhave aroused
We are notto other travelers.posed dangeraunsafe driver andan

persuaded.

probativeto minimize theFirst, reject attemptthe defendant’swe
a habitualbeingafter certifiedfelony drivingoffense forof hisvalue

a The trialdishonesty or false statement.it not involveoffender because did
toself-defense, juryasked theasserting the defendantbyfound thatcourt

thus,Picard, and, credibilityhisinjustified assaultingthat he wasbelieve
histhattrial, explainedthe defendantAtparticular importance.”was “of

motor vehicleupon multiplea habitual offender was basedcertification as
convictionthat the habitual offendertrial court reasonedviolations. The

law, and thuscontempt providedfor theabiding repeatedandevinced an
clearlyThis conclusion is nottrustworthiness.into the defendant’sinsight
(1986)53,129 57Hickey,v. N.H.untenable or unreasonable. See State

lackmayfor law evince of trustworthiness(abiding repeated contemptand
dishonesty or falseinvolvingfor notmaythe be crimesthough violations

(numberDeschenes, maystatement); prior156 at 78 of convictionsN.H.
abidinglaw andfor the isdegree contemptto which defendant’sevince the

repeated).

that theFurther, by the defendant’s assertionunpersuadedwe are
the State minimizedcredibility byutilizedother means of hisimpeaching

Theof his habitual offender conviction. defendantthe valueprobative
hetrial thatupon testimonyreliance hisspecifically points to the State’s

of the assault. As theinitially recountinglied when his versionpoliceto the
out, however, duringto this liethe defendant first admittedpointsState

cross-examination, pre-trial ruling,trial court rendered itswell after the
he the trial court tono that askedsuggestionand the defendant makes

Moreover, theits in of admission. even afterruling lightreconsider his
the remained at issuelying police, credibilityto to hisdefendant admitted

for to trustexplanation lyingthe to his andjurybecause he asked believe
at trial.gavethe account he

passagethe of timeFinally, uponthe relies considerabledefendant
to thechallenge2007 trialfelonyhis 1998 conviction and thebetween

mayspantheagree nine-yearvalue. we thatprobative Whileconviction’s
conviction, cannotvalue the habitual offender weprobativediminish the of

orclearlyadmit it was untenabletrial decision toconclude that the court’s
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given repetitive transgressionunreasonable the of the that the habituallaw
represents. (repeatoffender conviction id. convictions for same orSee

within especiallysimilar offenses nine-month time frame could probativebe
trustworthiness,of when nearly yearseven such convictions occurred ten

earlier).

effect,respect prejudicialWith to the trial court that itdetermined
was the “maydiminished because habitual offender conviction consid­be

drivingered a offense.” While the explicitlytrial court did not apply the
reviewingfactors for effectprejudicial Deschenes,as outlined in we

interpret rulingits to mean that the inconviction this case was not
inherently andhorrifying sufficientlywas dissimilar to the charged assault.

(reviewingSee id. whether prior inherentlyconvictionwas horrifying even
though trial court not expressly prongdid address first of prejudicial effect
test). agree conclude, therefore,We and rulingthat its clearlyis not
untenable or unreasonable.

Ill

The defendant arguesnext that the trial court’s failure to give limitinga
juryinstruction to the itsregarding proper use of his felony habitual

offender conviction requires that his conviction for simple assault be
(1993).pursuantreversed v.Skidmore,to State 138 N.H. 201 To theresolve

ofmerits the defendant’s argument, we first determine the proper standard
of review.

Because of priorevidence a conviction is inherently prejudicial to a
defendant, when a trial court suchadmits evidence for impeachment
purposes pursuant 609(a),to Rule it must give limitinga instruction. State

Cassell,v. 317, (1995);140 N.H. Skidmore,318 see 138 N.H. Inat 203.
Skidmore, we held that the admission priorof convictionevidence pursuant

609(a)to Rule without a limiting instruction was error aunless defendant
specificallywaived his itright Skidmore,to on the record. 138 N.H. at 202.
By holding,so we created an exception to the contemporaneous objection
requirement permittedand appellate review ineven the absence of a

objection.defendant’s Id. at 203.We examined the consequence of the trial
court’s error under a harmless error standard of review to determine
whether the Id.;defendant’s conviction should be Cassell,reversed. see 140
N.H. at 318 Skidmore(limiting exception to contemporaneous objection
rule to in priorcircumstances which conviction isevidence admitted for
impeachment purposes 609(a)).during pursuantcross-examination to Rule

Today,we ourby holdingstand that a trial court is required giveto
a limiting instruction when evidence a priorof conviction onis utilized
cross-examination aimpeach testimonyto 609(a),defendant’s under Rule
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such onrighthis to an instructionwaivesexpresslythe defendantunless
decided,Skidmore, 202. Since Skidmore was138 N.H. atthe record. See

Sup. 16-A;R. see Statehowever, error rule. Ct.adopted plainthewe have
(2005)732, recently adoptedtoMacInnes, (referring151 N.H. 736-37v.

rule). thatportionoverrule that of SkidmoreAccordingly, weerrorplain
objection requirement.contemporaneousto theexceptioncreates an

not a taskprecedentof is weany part establishedOverruling
in arespect“demandsThe of stare decisislightly. doctrineundertake

law,” governing legalbecause “whenby the rule ofsociety governed
merecase, deciding becomes aeveryin casesopenare to revisionstandards

will, results.” v.arbitrary unpredictableand Statejudicial withexercise of
omitted).(2007) determiningWhenHolmes, 723, (quotations154 724N.H.

fromdepart precedent,whether to

(1)[sjeveral whether: thejudgment, includinginform ourfactors
by defying practicalsimplyhas be intolerableprovenrule to

(2) to a kind of reliance that wouldsubjectthe rule isworkability;
(3)overruling;to the ofhardship consequencelend a special

far as to have left thedevelopedrelated of law have soprinciples
(4)doctrine; andrule no than a remnant of abandonedold more

differently,to as to haveor come be seen sochanged,facts have so
justification.orsignificant applicationthe old rule ofrobbed

inhave little this case.implicationId. at 724-25. The first two factors
inRather, part.to overrule Skidmorepromptthe latter two us

standard, 16-A, is anSupreme Court RuleplainThe error review
providesrule and us with theobjectionto theexception contemporaneous

for error that affectsappeal plainto error onunpreserveddiscretion review
(2008).Panarello, 204,157 N.H. 207 ThisSee v.rights.substantial State
atof New law the timebody Hampshirestandard was not within thereview

insignificant developmentconstitutes a ourwe decided andSkidmore
thatpermitsit review of errorjurisprudenceof review becausestandard

Therefore,the the trial court. thenot to attention ofbroughtwas otherwise
rule, deemscontemporaneous objectionto whichexceptionSkidmore the

limiting juryinstruction to theprovidea failure to apreserved trial court’s
609(a) context, object, is noa defendant does notin the Rule even when

object tojustified. contemporaneouslycounsel tolonger Requiring defense
bylimitingfailure such a instruction abides ourprovidethe trial court’s to

tocourt theaffording opportunityof the trialpolicywell-established
instance, a is ingroundedthat commonpolicycorrect error in the first

691,Ainsworth, 151 N.H. 693-94economy. v.judicialand See Statesense
(2005).
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Today, portionwe overrule that of anSkidmore that created
objectionto theexception contemporaneous requirement consequentlyand

the error of toapplied harmless standard review the trial court’s error.
Accordingly, should a trial fail in obligation provide limitingcourt its to a

priorinstruction after conviction evidence elicited duringis cross-examina­
609(a),tion pursuant to Rule the contemporaneousdefendant must raise a

objection preserve appeal. Otherwise,to the forissue the trial court’s
to provide limiting mayfailure a instruction foronly plainbe reviewed

error.

objectBecause the defendant notdid to the trial failurecourt’s
aprovide limiting case,to ininstruction this our holding today would

dictate that we review the plaintrial court’s failure for Applicationerror. of
plainthe error case, however,standard of inreview this would lead to a

result,harsh contrary to the justice.interests of See Appeal Stateof
Employees’ N.H., 507, (2007)Assoc. 156 N.H. 511 (applying new holdingof
prospectively where retroactive application would lead to a resultharsh due

parties’to reasonable reliance upon prior holding); Lee James Enters. v.
Northumberland, 728, (2003)Town 149 N.H. (judicial729-30 decisionsof

appliedcan be prospectively where retroactive application would cause
justice served);harsh andresult would be better Tierney,State v. 150cf.

(2003) (retroactive339,N.H. 343-44 application of constitutionallynew
ofbased rule criminal procedure assumes that new rule benefits appealing

defendant). Specifically, Skidmore,under the governing law at the oftime
trial,the defendant’s the State bears the burden of establishing on appeal

that the trial failingcourt’s error in to provide a inlimiting instruction the
609(a) and,Rule thus,context was harmless the challenged conviction

Skidmore,be upheld.should See 138 N.H. at 203 error(applying harmless
standard to trial court error of failing provideto inlimiting instruction Rule
609(a) context); (2007)(burdenO’Maley, 125, 129State v. 156N.H. on State

error). contrast,proveto harmless In plainthe error review standard
requires a defendant to underlying requisitesestablish the necessary to

(courtoverturn (2007)his conviction. 416,See State v. 156 N.H.Lopez, 426
refused to reverse conviction for plain error because defendant failed to
show that error of Therefore,affected outcome proceeding). we conclude
that application plainof the error standard in this case would create a harsh

by shiftingresult the defendant,burden of fromproof the State to the
contrary to the justice.interests of Accordingly, that of ourportion holding
today partiallythat appliesoverrules Skidmore prospectively to trials

on Tallard,commenced or after the date of opinion.this See State v. 149
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retroactivity(“state the(2003) can determine183, clearlycourts185N.H.
issues”); at 343Tierney, 150 N.H.state lawonof their own decisions

(same).

therefore, conformityinandappeal,of thispurposesFor the
trialto the court’sSkidmore, the harmless error standardapplywith we

admissionin case. “The erroneouslimiting instruction thisgive afailure to
doubt,determined, beyond a reasonableonly if it isharmlessof evidence is

Skidmore, at138 N.H.by the admission.”was not affectedthat the verdict
evidence, that errone­fromapartthea whetherquestionis not203. “[I]t

it can be saidbut whetheradmitted, finding guilt,a ofsupportwouldously
affect theevidence did notthe inadmissibledoubt thatbeyond a reasonable

omitted). harmlessmay“An error be(quotationId. at 203-04verdict.”
of theevidence defendant’sif the alternativebeyond a reasonable doubt

ifnature, or and the inadmis­overwhelming quantity weightguilt is of an
ofstrengththemerely inconsequentialcumulative or toissible evidence

(2007).544,Connor, 156 N.H. 549of State v.guilt.”the State’s evidence

priorwhen convic­limiting instructionprovidingThe for apurpose
609(a) a considerationjury’sRule is to limitis admitted undertion evidence

Skidmore,only. 138 N.H. at 202.impeachment purposestoof the evidence
anwill not drawjuryensure that thehelpsinstructionlimitingA

is,conviction; that that a defendantpriorfrom ainferenceimpermissible
a conviction constitutespriorcommit crime or thatdispositiona tohad

id.; 129Hickey,crime.of for the Seeguilt chargedevidencesubstantive cf.
evidencelimiting accompanyingof instructiongivingat 61 (purposeN.H.

404(b) relying uponforexplain proper purposeRule is toadmitted under
anjury impermis­that a will drawdangerand to minimizesuch evidence

inference). theto minimizeAdditionally, limitinga instruction servessible
andthe sense of horrorup jury’sthe convictionwill stirpriorlikelihood that

humanmainsprings of action.triggera or otheroutrage against defendant
Deschenes, at156 N.H. 78.Cf.

case, beyond awe concludethe circumstances of thisUnder
offenderof the defendant’s habitualthat admissionreasonable doubt

First, thenot affect the verdict.limitingwithout a instruction didconviction
This not a inoverwhelming. is caseguiltof the defendant’s isevidence

chargedthe offense.any involvement withthe denieswhich defendant
Picard, hebut claimed thatRather, strikingadmitted tothe defendant

ofrepaymentrepeatedly soughtin He testified that heacted self-defense.
Picard, Picardgrew “very upset”that he becausefrom anda debt

assault, hedayon the of thehim. He admitted thatcontinually avoided
him thein order to confront aboutat the stationparked gasbehind Picard
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car,walkingdebt. He testified that when Picard saw him toward his Picard
inpromptly Consequently,bent down the direction of his car’s console. he

retrievingfeared that Picard was a He claimed that he struckweapon.
however,Picard,Picard with his fist to himself. toprotect According he was

the andtrying gasto avoid defendant was at the station when heparked
suddenly by object.was assaulted him with a long black

juryWhile the was decide two ofasked to between different versions the
event, impeachedsame the defendant thatcredibility by admittinghis own

he apolicelied to the when he told detective that Picard at him first.swung
Moreover, the explanationdefendant undermined his own of the assault.

(1996).89, instance,Taylor,See State v. 141 N.H. 93 heFor while testified
about knowledgehis of acts of that hadprior allegedlyviolence Picard

volatile,about thatcommitted and his fear Picard could be violent and
dangerous, he that inparked daynonetheless behind him to initiateorder
a confrontation about the debt. He also that hetestified when became
worried his personal safety,about own he returnnonetheless failed to to his
car and away.Additionally,drive he to thattellingadmitted Picard he was
not going to leave until he some on thegot money debt and to following
Picard to house.Gilíes’ The defendant also admitted to aowning rubber

hose,tube or but he onlyinsisted that it to Picard theshowed after two had
house,returned tellingto Gilíes’ Picard that heeither should have broken

Picard’s a orlegs long time that wasago, luckyPicard that he did not hit
him Furthermore,with it. other in the casetestimony supported Picard’s
version example,of the assault. For Tasha testified that leftPicard her

dayhouse that in order to avoid a withconfrontation the defendant. She
also thattestified when the two later Gilíes,returned to fromget money
Picard her that justtold the defendant him object.hit in the face with longa
Therefore, we conclude that the presentedevidence to theprove defen-

guilt overwhelming.dant’s was
Second, anywe conclude that improper juryinference that the drew from

the defendant’s habitual offender conviction was inconsequential because
that significantlyconvictionwas different from the assault offense for which
the defendant was Thecharged. jury that thelearned habitual offender
conviction upon multiple Thus,was based motor vehicle violations. while the
jury may have inferred that the defendant contempthad for motor vehicle

driver,anlaws or was unsafe we are convinced that the jury would not
equate such propensityviolations with a intentionallyto commit a violent

another,act against Skidmore,the nature of the charged offense. 138Cf.
N.H. (jury mayat 204 relied uponhave burglary conviction as substantive
evidence of of ofguilt charged crimes andforgery receiving property,stolen

limitingwhere no given).instruction
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thetooffender convictionpresentthe not the habitualFinally, State did
had athat thehave defendantsuggestedin a manner that wouldjury

thethat would have arousedchargedto commit the assault orpropensity
askedhorror, to The Stateoutrage punish.or an instinctjury’s sense of

theits cross-examination ofduringthe convictiononly questionone about
(Stateid.closing argument.mention it duringand did notdefendant Cf.

underlying chargedeventsconviction withjuxtaposed prior burglary
similarlyimpression that defendant actedjuryin manner that gavecrimes

crimes).the chargedregarding
beyond athat the has establishedAccordingly, we conclude State

limitingin to afailing providedoubt the trial court’s errorreasonable that
wasinstruction harmless.

Affirmed.
GalwayDalianis, Hicks, JJ.,Duggan, and concurred.
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