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they havingwere as “notimely daysnonetheless been filed more than 240
daysand no less than 180 to theprior budget submission date of the

public yearaffected in the thatemployer agreement expires,” N.H. Admin.
Rules, 801.01,Pub thisbecause issue is not before us. Nor do addresswe
whether the January place2008 election took “not more than 180 nor less

120than todays prior budgetthe submission date in the year such
1(b).collective bargaining agreement 273-A:ll,shall expire.” RSA These

amongare partiesthe issues that the onmay address remand.

Reversed and remanded.

GalwayBroderick, C.J., Duggan, Hicks, JJ.,and and concurred.
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Holland, Nashua, by plaintiff.for theorally,brief andFrancis G. of

(WilliamNelson, P.C.,Kinder, & of Manchester C.Saturley,Mosseau
for the defendants.Saturley orally),on the brief and

Pike,Broderick, Jr.,Wesley appealsThe C. two orders ofplaintiff,C.J.
J.). summary{McHugh, judg-The first order deniedSuperiorthe Court

enforceable.antenuptial agreementwhether his wasment on the issue of
defendants,to Anu R. Mullikinsummary judgment thegrantedThe second

P.A.,Devine, Branch, the claim forplaintiffsMillimet & and dismissedand
partaffirm in reverse in and remand.legal malpractice. part,We

1998,In Pike marriedfollowingThe the facts. Novembersupportsrecord
and Bekaertwedding,to their PikeMary Casey days priorBekaert. Eleven

Mullikin, attorneyan atagreement prepared byantenuptialexecuted an
(Devine Millimet).Devine, Branch,& P.A. Thelaw firm of Millimetthe

office, presentat Pike’s with Mullikin as Pike’sagreement signedwas
retained Massachusettspresent,had no counsel but had acounsel. Bekaert

Glidden, regard agreement.to her with to theattorney, Richard advise
thatPike in real estate transactions occurredrepresentedGlidden had

the wasdays agreementmonths earlier. Three afterapproximately two
agreement,of the entitled “CertificationExhibit Csigned, signedGlidden

voluntarilythat Bekaert had executed theExhibit CAttorney.” providedof
it, and that he hadsigninghad with Glidden beforeagreement, consulted

connectionin with it.rightsofadvised her her
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had marriage.Pike three children an earlier inpurposefrom His
requesting antenuptial business,the to hisagreement protect familywas

Services,Hampshire Inc.,New toNortheast Credit and insure that his
assets would hispreservedbe for children. Under the terms of the
agreement, Bekaert was inanynot entitled to assets held name orPike’s
any alimony in the event they divorced.

yearsAfter six of Bekaert for andmarriage, filed divorce contested the
thevalidity antenuptial agreement. Familyof The atDivision Portsmouth

J.)CFishman, M.; DeVries, $3,500 alimonyawarded Bekaert month inper
partialunder a temporary stipulation and scheduled a on thehearing

validity of the agreement.contested The division “STRONGLY [theadvised
parties] to attend mediation.” familyBecause the division unequivocally

andencouraged attorneymediation his new raised concerns with him about
the theenforceability agreement,of Pike it notfeared would be andupheld,

$4,200,000that mighthis assets of be withequallydivided Bekaert. Pike
and toBekaert decided meet and negotiated"withoutcounsel a permanent
stipulation $718,000.under which she would receive Inapproximately

permanentthesigning stipulation, both parties certified to the family
division that they were “satisfied that it a fair equitable[was] and resolution
of The permanent[the] divorce.” stipulation incorporatedwas into the
divorce decree.

action,Pike then brought this malpractice that Mullikin andalleging her
employer, Millimet,Devine innegligent drafting,were the preparation and
execution of the antenuptial agreement. He moved for summary judgment,

thatclaiming the agreement legallywas unenforceable because Bekaert did
not have the ofbenefit independent counsel to review agreement priorthe
to motion,its execution. superiorThe court the genuinedenied finding
issues of material asfact to whether or independentnot Glidden was and
whether he gave appropriate advice to Bekaert signedbefore she the
agreement.

Mullikin and Devine Millimet also summary judgment,moved for
(1)arguing judicialthat: estoppel barred Pike from bringing malprac-his

tice action because it was based a claimupon that the antenuptial
agreement flawed,was alegally legal position inconsistent with the
permanent (2)stipulation divorce;he inagreed to his fairness and public
policy favoring settlements precluded from bringing malpracticePike a
claim willinglybecause he and satisfactorily settled his divorce dispute; and
(3) Pikesince failed to litigate the thevalidity antenuptialof inagreement

division,the family he cannot prove causation. The trial grantedcourt the
defendants’ motion and dismissed the This appealsuit. followed.

In reviewing the trial summary judgmentcourt’s ruling, we consider the
affidavits and other allevidence and inferences properly drawn therefrom
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IDMCohoon v.non-moving party.thefavorable tolightin the most
reveal(2005). of fails to1, 4 If our review the evidenceN.H.153Software,

fact, topartythe is entitledmovingof andissue materialany genuine
v.law, the trial court’s decision. Orrmatter of we will affirmas ajudgment

(2008). However,Goodwin, the trial court’s511, we review157 N.H. 514
the facts de novo. Id.of the law toapplication

in that ofholdingtrial court the doctrinePike that the erredarguesfirst
agree.legal malpracticebarred his action. Wejudicial estoppel

fromgenerally prevents partyajudicial estoppeldoctrine ofThe
then relying uponandusing argumentin a case onephaseone ofprevailing

In the Carrphase.to in another Mattercontradictory argument prevaila of
(2007).498, judicialfunctionEdmunds, general502 The of156 N.H.&

affrontjudicial resultingthe in anprocess,is “abuse ofestoppel preventto
(2008);Estoppel §and Waiver 188the of the courts.” 31 C.J.S.integrityto

(2001).Maine, 742, thev. 532 U.S. 749-50 WhileHampshiresee also New
threevary,invokedjudicial estoppel maycircumstances under which be

(1) party’swhether thetypically application:inform the doctrine’sfactors
(2)earlierclearly party’s position;inconsistent with thepositionlater is

(3)court; theby the and whetherposition acceptedthe earlier waswhether
an unfairpositionto assert a later would deriveparty seeking inconsistent

on if notadvantage opposing partyan unfair detriment theimposeor
Maine, Edmunds,750-51;atv. 532 U.S. Carr &estopped. HampshireNew

156 N.H. at 502.

factor; Pike’snamely,The case concerns the first whetherinstant
and thatposition antenuptial agreementcurrent that the is unenforceable

clearlyis with his earliermalpracticeMullikin committed inconsistent
stipulation expresslyresolve his divorce in which heagreement byto

fair and Seeequitablethat the settlement was “a resolution.”acknowledged
750-51; Edmunds,Maine, U.S. Carr 156 N.H.HampshireNew v. 532 at &

it not.at 502. We conclude that is
theirproceeding, soughtIn the Pike and Bekaert to enddivorce

marriage. antenuptial agreementadvice from his counsel that theUpon
flawed, negotiatePike to to a divorcelegally elected meet with Bekaertwas

costs,anticipatedthan the risk and both financialsettlement rather bear
theagreement’s validity familythe in division.personal, litigatingand of

hepursued strategythat Pike this because believedsupportsThe record
settle, that trial courtsignificantif he not there was a risk thethat did

458:16-a,inall titled his name. See RSAwould award Bekaert half of assets
(2004) is(establishing equal equitablethat division anpresumptionII

proceeding).of in a divorcepropertydivision
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During the Pike tookproceeding, anydivorce never asserted claims or
validitythe ofany position respect antenuptial agreementwith to the or the

of inadequacy legal drafting.the services he received connection with its
However, validitythe record that his concern over its insupports resulted
a negotiated stipulation. His thatpermanent acknowledgement stipu­the
lation was “fair and equitable” clearlyis not inconsistent with his claim that
the malpractice.defendants committed Pike contends that because he had

agreement,concerns over the of the hevalidity antenuptial settled with
mitigateBekaert to potential likelylosses that would have occurred if the

antenuptial circumstances,agreement were struck down. itUnder these
was not unreasonable for Pike to that theagree stipulation was “fair and
equitable.” action,In his subsequent hemalpractice claimed that Mullikin
breached a she to himduty owed in drafting agreement,and theexecuting
and that her himbreach caused harm. These positions “clearlytwo are not
inconsistent,” Edmunds, 502,see Carr & 156 N.H. at and we find nothing
in the record which indicates that permitting legal malpracticePike’s action
to go forward would entail an of judicial processabuse the in anresulting
affront to integrity Maine,the of the courts. See New v.Hampshire 532

atU.S. taken,749-50.Because we find no incontradiction the positions we
notdo consider the remaining factors which inform the ofapplication

judicial Manchester, (2007).See v.estoppel. City 149, 157Porter 155N.H.of

Pike further argues that the trial in rulingcourt erred that fairness
and public policy favoring precludedsettlements him from abringing
malpractice claim hisfollowing settlement of the We agree.divorce.

To refute argument,Pike’s Mullikin points to a Jersey SupremeNew
Court case publicwhich held policy groundson “knowingthat and
voluntary acceptance of a that[divorce] settlement [the statedclaimant]
was a fair compromise bars her proceedingfrom with her malpractice

Buechel, 534, (N.J. 2005).claim.” Puder v. However,874 A.2d 543 we find
inapplicablePuder here inbecause the circumstances casethat differ from

case; and, event,of the presentthose in any is not binding authorityPuder
upon us.

Puder,In the wife’s attorney orally negotiated a divorce settlement
agreement with the Subsequently,husband. the wife consulted a second
attorney who told her the inadequate.settlement was Id. at 536. The wife
then refused to adhere to the terms of the agreementsettlement and sued

attorneyher first for legal malpractice. The husband tomoved enforce the
agreement, verdict,but before the court reached a couplethe toagreed
settle the divorce for a different amount. The wife then testified that she
entered into agreementthe second and thatvoluntarily, she believed the

agreementsecond was andfair reasonable. Id. at 537. In thedismissing
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“Itclaim, Jersey Court wrote:Supremethe Newlegal malpracticewife’s
in favor encour-policyand our ofof fairnessprinciplescontravenewould

herpursueto now... to allow Mrs. Buechelsettlementsaging conclusive
at 540.monetary gain.” Id.attorney for greater

firstdirectly out of herclaim arosePuder, malpracticewife’sIn the
sheto settle her divorce. Becauseattemptingomissions inattorney’s acts or

new, settlement, sheacceptablereached aattorneyhired andthen a second
theconcerningclaim first settle-malpracticewith herproceednotcould

finalruled, the second andso, court would underminement. theDoing
contrast, PikeIn hereresolution of the divorce.and the court’ssettlement

executingand hisdraftinginattorney negligenthis wasclaims first
not seek to undermine final resolutionHe does nowantenuptial agreement.

monetary gain; he seeksattorney greaterto his forpursueof his divorce or
if theexpectedin in he he would bethe whichonly put placeto himself

the Pikebyenforced court.antenuptial agreementof had beenterms the
claim, hismalpracticeelement of his butproofthe burden of on eachbears

validitythe of thelitigateto with rather than tosettle Bekaertdecision
not, itself, the to do so.opportunitybar him frombyshouldagreement

Next, summaryin grantingthat the trial court erredarguesPike
to thelitigatethat since he failedargumenton the defendants’judgment

division,family provein he cannotvalidity antenuptialof theagreementthe
agree.causation. We

claim,summary malpracticeonjudgmentmotion hisTo survive a for
of factgenuine respectmust that a issue material withPike show there was

him.the cause of harm to Seealleged negligencewhether wasto Mullikin’s
that theOrr, establishing157 at 514. is not toequivalentN.H. This
validityapreviously bydetermined invalid court. Theitself wasagreement

can in the trial court as of thisagreement partthe be determinedof
proceeding.

cite tocorrectlyBoth trial order and Mullikin’s briefthe court’s
that anplaintiff allegesv. for the that whoproposition “[a]Mclntire Lee

canlegal legalthe loss a action or a defenseattorney’s negligence caused of
the or defense would have beenby that actiononly provingsucceed

Lee,v. 149 N.H.attorney’sfor the misconduct.” McIntiresuccessful but
omitted).(2008) case,this Pike have to160, 165 to would(quotation Applied

caused him to losenegligencethat was that herprove negligent,Mullikin
agreement,the that but for Mullikin’sprotection antenuptialthe of and

agreementthe andupheldthe court would have the terms ofnegligence,
However,have to the division with Bekaert.agreedPike would not asset

preventfail to that Mclntire does notrecognizeand the trial courtMullikin
long assummary judgmentfrom a motion for assurvivingthe casepresent
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genuinea of material fact While establishes whatissue exists. Mclntire a
malpractice prove carryclaimant must in order to his with respectburden

causation, require proofto it not that such have beendoes must satisfied
prior to the claim itself.bringing

Finally, arguesPike the trial court erred in hisdenying motion for
onsummary agreementthe issue of whether hisjudgment antenuptial was

order,enforceable. the in the court’sprovidedFor reasons trial we
disagree.

In viewing properlythe evidence and all inferences drawn therefrom in
lightthe non-moving party,most favorable to the we conclude there are

genuine regard validityissues of material fact with to ofthe Pike’s
antenuptial agreement and the elements of his legal malpractice claim.
Accordingly, we affirm the trial court’s order Pike’s motiondenying for
summary judgment, reverse the court’strial order the defen-granting
dants’ summarymotion for judgment and Pike’sdismissing malpractice
claim, and forremand further proceedings consistent this opinion.with

in reversed inpart; part;Affirmed
and remanded.

DugganDallanis, Hicks, JJ.,and concurred.
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