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tohas failedBecause the Townand safe.”“inoffensivespaces wereparking
onsitethatfinding year-roundacompelledthat the recorddemonstrate

neighborhoodtheeffect onsubstantially differenthave awouldparking
nothave, that the trial court didconcludewewouldparkingthan seasonal

in thechangewas not a substantialchangethat thisit rulederr when
We, thus, the trialaffirmnonconforming use.preexistingpetitioner’s

year-toapartmentsthe seasonalconvertingthatdeterminationcourt’s
change ora substantialnot constituteunits didround condominium

nonconforming use.petitioner’sof theexpansion

Affirmed.

Galway Hicks, JJ.,Duggan, concurred.C.J., andBroderick, and
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(Thomas Bocian,Kelly attorneyA. E. on theAyotte, general attorney,
brief), for the State.

brief, se, Exeter,Gregory Gaylor, byA. and Richard E. ofpro Samdperil,
orally, for the defendant.

BRODERICK, questionC.J. The before us is whether the defendant’s
appeal, rule,dismissed to thepursuant fugitive disentitlement should be
reinstated. We conclude that it should not.

1997, defendant,In December the Gregory Gaylor, was indicted in
Merrimack County Superior Court on theftmultiple counts and one count
of willful evasion of the New Hampshire profitsbusiness tax arising out of
his involvement in a business partnership. juryWhile the was deliberating

1999,at his trial in theApril defendant He guiltyabsconded. was found on
more than 100 counts of theft and tax evasion and was sentenced in
absentia to fourteen and one-half twenty-nineto inyears prisonstate and

pay $800,000.ordered to restitution of almost
In July, while the defendant a fugitive justice,was from attorneyshis

(N.H.filed a notice appealof on his behalf. See State v. Gaylor, no. 99-452
1999).We dismissed the inappeal mid-October because of the defendant’s

Infugitive November,status. the defendant was arrested in Switzerland.
He was extradited to New inHampshire 2000,August where he began
serving his sentences. His periodtotal of confinement was in Mayreduced
2006 to a minimum Thisof eleven and a maximum of twenty-two years.
occurred because one of his consecutive sentences chargeinvolved a for
which he could not have been extradited.

2001,In April the defendant filed a inmotion this court requesting
reconsideration of our October 1999order hisdismissing appeal. We denied
the motion without prejudice to his ability to seek relief by filing petitiona
for writ of habeas Thecorpus. defendant also filed a motion to set aside our

order,October 1999 which we denied.
2007,In July the defendant filed the instant appeal, alleging nine errors

relating to his 1999 convictions and associated sentences. We directed the
defendant to submit a memorandum addressing whether appealhis was
untimely or by previous so,barred Inorders. thedoing argued,defendant

otheramong things, that his actual innocence required acceptus to the
appeal and that it untimelywas not because his sentence was inamended
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thearguingmemorandumsupplementalfiled asubsequently2007. HeJune
review of hisappellatenot forecloseappeal1999 shouldJulydismissal of his

circumstances, ie., allegedanknowledgehis ofextraordinarycase and that
firm,Euromed, thea Nevada lawcalledcompanybetween aconspiracy

office, intelli-and covert AmericanAttorney General’sHampshireNew
to Switzerland.activity, justified flighthisgence

(1)10, 2008, followingon the issues:January briefingwe orderedOn
inhis 1999permitted appealbe to reinstatewhether the defendant should

(2)innocence;and actual whetherclaims of insufficient evidencelight of his
(3)filed; Julyand the 2007untimelywas whetherJuly appealthe 2007

dismissing thein of our October 1999 orderlightwas barredappeal
appeal.defendant’s 1999

I

rule allowscentury, fugitiveIn for a the disentitlementexistence over
fugitive justicea who is a fromappeala court to “dismiss the of defendant

States, 507appeal.” Ortega-Rodriguezthe of his v. Unitedduring pendency
(1975)534,234, (1993); v. 420 537Dorrough,239 see also Estelle U.S.U.S.

curiam) ofprovidingTexas statute for automatic dismissal(per (upholding
of and did notescaped during pendency appealwhere defendantappeals

(1949)States, 189, 190days);return within ten Eisler v. United 338 U.S.
curiam) countryfrom docket when fled after(per (removing petitionercase

(1876)merits); States, 97,of on v. 94 U.S. 98submission case Smith United
custody).from The(removing petitioner escapedcase from docket when

atheoryrule is “in on a ‘disentitlement’ that construespartbased
the of his as tantamount toflight during pendency appealdefendant’s

or abandonment.” 507 U.S. at 240. SeveralOrtega-Rodriguez,waiver
rule, including enforceabilityrationales underlie the concerns about the of

Smith, 97,a 94 at aappellate judgment against fugitive,an court’s U.S.
thepromote operation appellate processdesire to the efficient of and the

court, Estelle, 537,of the 420 U.S. at and a belief that thedignity appellate
important Ortega-Rodriguez,rule serves an deterrent function. 507 U.S. at

242.

(1st25Relying upon Puzzanghera,United States v. 820 F.2d Cir.
denied, (1987),1987), theadopted fugitivecert. 484 U.S. 900 we

Patten, (1991), statingrule in v. 134 N.H. 319 thatdisentitlement State
escapes fugitive“when a defendant from confinement and remains a from

justice, right appellatehe or she has forfeited the to review.” Id. at 321.
government bywhen the establishes affidavit the fact of aConsequently,

voluntary may “Escape,the be dismissed. Id.escape, appealdefendant’s
and the topursuit, recapture put government taxpayersand . . . the

byand has demonstratedexpense,” escaping, “[the defendant]considerable



233

his for thecontempt justice system.” Puzzanghem, F.2d at820 26.
Dismissal under fugitivethe disentitlement ordinarilydoctrine be“w[ould]

prejudice,” “verywith for unusualexcept equitiescases where pertaining to
the . . . merits of the . . .appeal could induce to[the retaincourt]
jurisdiction,” for example, where the defendant is custodyreturned to
before the appeal 26-27; Patten,has been dismissed. Id. at see 134 N.H. at
321-22.

The defendant argues that we should reinstate his 1999 appeal based
upon his claims of innocence,insufficient evidence and actual citing

(Mass. 1984)Commonwealth Hurley,v. 461 754 II),N.E.2d (Hurley for
support. II,In Hurley the Supreme Court,Massachusetts Judicial while
noting that “a motion to reinstate an anappeal extraordinaryis request and

grantedshould not be lightly,” held that “once a defendant returns to our
jurisdiction control,and voluntarily forcibly,...or it is within the inherent
discretion of this court to reinstate the appeal.”defendant’s Id. at 756.The

II,facts in Hurley however, differ significantly from those presented by the
case before us.

Defendant Hurley was convicted of first degree murder. See Com. v.
Cobb, (Mass.97,405 1980),N.E.2d 98 vacated sub nom. Massachusetts v.

(1980).Hurley, 449 U.S. 809 On appeal the Supreme Judicial Court held
that he was entitled to a new trial based upon the ineffective assistance of
counsel because a genuine conflict of interest resulted from an attorney’s
representation of both the defendant prosecutionand a witness who anwas
alleged accomplice to the murder. Id. at 99. The defendant was admitted to
bail.

Subsequently, the United SupremeStates Court vacated the judgment
and remanded the case for the court to reconsider rulingits in light of

Sullivan, (1980).Cuyler v. 446 U.S. 335 See Hurley,Massachusetts v. 449
U.S. at 809.

In Cuyler, Supremethe Court held that in order to establish a denial of
the effective assistance of counsel guaranteed by the Sixth Amendment to
the United Constitution,States “a defendant objectionwho raised no at
trial must demonstrate that an actual conflict of adverselyinterest affected

lawyer’shis performance,” and that the “possibility of conflictis insufficient
to aimpugn criminal Cuyler,conviction.” 446 U.S. at 348-50.

theFollowing Supreme decision,Court’s the Commonwealth moved to
revoke the defendant’s bail and when he failed to appear at the hearing, the
court (Mass.dismissed his appeal. 1006,Com. v. 414Hurley, N.E.2d 1006
1981) I).(Hurley Following the defendant’s return to custody approxi­

later,mately seven months the court reconsidered its earlier dismissal.
II,Hurley 461 N.E.2d at 755. The court reasoned that the effective

I,assistance of counsel guaranteed by Part 12Article of the Massachusetts
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Amendment to thethan the Sixthsafeguardsprovided greaterConstitution
therefore, already“hasand, HurleysinceStates ConstitutionUnited

existed, he need not beconflict of interestgenuinethat ademonstrated
trial counsel’s Id.performance.”an effect on hisproveto adverserequired

that theapparentthe court found itConsidering the whole caseat 757.
miscarriagethat “a ofwas meritorious andappealclaim ondefendant’s
“extraordinarythe court’sAccordingly, uponId. basedjustice occurred.”

itjustice”in “the interests ofcases” andcapitalon review ofpowers
thea new trial to addressgrantedthat the defendant should beconcluded

claims, the could makethat CommonwealthprovidedconstitutionalState
Id.by flight.the defendant’sprejudicedthat its case had beenshowingno

at 757-58.
reinstatement hasHurley regardingthat the II court’s decisionWe note

in or elsewhere andapprovalcited with either Massachusettsnot been
states,contrast, if notminority manyview. In therepresentto aappears

custodyfromanyhave a rule that unauthorized absencemajority, adopted
automatically right appeal. generallyforfeits a criminal defendant’s to See
Annotation, By, Fugitive of,or Status State CriminalEscapeEffect of

or Post-Availability Appealon or Other Post-VerdictofDefendant
(2003 2008).Cases, Supp.105A.L.R. 5th 529 &Conviction StateRelief—

us, haspast yearsIn before over the the defendant filedeightthe case
Hampshirein federal court and New state courtspleadingsnumerous

conviction, 2003,inexample,sentences and extradition. Forchallenging his
claimrejectedCourt the defendant’s ofCounty Superiorthe Merrimack

conjunction corpusin with a for writ of habeaspetitionactual innocence
2006,of counsel. In the United Statesclaiming ineffective assistance

rejected the defendant’sHampshireDistrict Court for the District of New
corpus petition challengingactual raised in a habeas hisclaim of innocence

court convictions. The court ruled that the defendant “has failed tostate
that his actual innocenceproduce any supportsnew reliable evidence

2008,In Court considered theCounty Superiorclaim.” the Merrimack
in a trial. Indefendant’s claim of actual innocence raised his motion for new

is,motion, stated, linethe the court “The bottomdenying [the defendant]
or actual innocencenewlyhas made the same claims of discovered evidence

initiated in variouslegal proceedingsin the numerous that he has courts
in to raise that havesince his conviction 1999. He continues issues

one reason or another.argued unaccepted legalbeen and forpreviously
lyricsone theyears long song.Over the has written While[the defendant]

same, melody.each a different None warrant the reliefare the has
requested.”
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The defendant remained a fugitive justicefrom for approximately
seven months and almost nine years passedhave since we dismissed his

appealinitial in 1999.The claims he now makes could have and should have
been the subject timelyof his appeal following his trial. Under the

presented,circumstances we see no departreason to from the rule
(dismissalEstelle,established in Patten. See 420 at 542U.S. warranted

escapedwhen convict is at large during ongoing appellate process); Allen v.
138, (1897)Georgia, 166 U.S. 140-41 (upholding state court’s dismissal of

appeal escaped prisonerof and refusal to appeal againstreinstate consti­
attack).tutional due process

Because the defendant elected to absent jurisdictionhimself from the
during periodthe of appeal, he forfeited the right to appellate review. See

(1970) curiam)Molinaro v. Jersey,New 396 365U.S. (per (“[E]scape . . .
disentitles the defendant to call upon the resources of the Court for

claims.”); Brenes, (2004)determination of his 11,State v. 151 N.H. 12cf.
(holding destruction of trial transcript pursuant to court rule ten years
after defendant’s escape disadvantaged defendant due to culpablehis own
misconduct). There are “equitiesno to thepertaining merits of the

appeal” persuade[defendant’s] to Patten,us to reinstate it. 134N.H. at 321.

II

The defendant next argues that appealhis timelyis because it was filed
“within thirty days 1,from the June 2007 clerk’s written notice of
amendment of the rejectsentences.” We argumentthis for two reasons.

First, the amendment,sentence which the defendant refers to as taking
inplace 2007,June actually in Mayoccurred 2006. The State filed a

proposed order to amend the originaldefendant’s sentence on the tax
evasion charge because it concluded pursuantthat to Article 16 of the
United States-Switzerland Extradition Treaty, the State could not impose
the sentence as Switzerland had refused extradition on that charge. On

12, 2006,May the Merrimack County Superior Court granted the State’s
order,proposed of which the defendant 17,received notice Mayon 2006.

Thus, any appellate rights the maydefendant have arisinghad out of that
order expired over a year before the offiling appealthe before us. See SUP.
CT. R. 7.

Second, 31, 2007,on May the defendant filed a notice of mandatory
appeal court,with this appealing the denial of a motion to vacate a prior
sentencing order. Noting that Supreme Court Rule 3 excepts from the
definition of “mandatory appeal” from,an appeal among things,other a
final decision on the merits issued in a collateral challenge anyto conviction

sentence,or an appeal from a final decision on the merits inissued a
sentence modification or suspension proceeding, and an appeal from a final
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weproceeding,in of sentenceimpositionissued anon the meritsdecision
discretionarya notice ofappealrefile his onto eitherordered the defendant

thatin of his contentionsupportmemorandumor file a briefformappeal
12, 2007, that it was notwe concludedJulyOnmandatory.wasappealhis

(N.H.no. 2007-375Gaylor,it. State v.and declined Seemandatory appeala
2007). 2006regardingthat the his12, appealwe concludeSimilarly,July

Sup.acceptto it. Seediscretionary and we declineamendment issentence
7(1)(B).R.Ct.

in no.appealReinstatement docketof
denied; issues inremainingis99-452

no. are declined.docket 2007-446
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