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(.RobertA. the brief andonof CasassaRyan, HamptonandCasassa
orally), petitioner.for the

respondent.theGearreald, by orally,brief and forHampton,ofMark S.

ofDALIANIS, appeals, respondent,In these the TownJ. consolidated
(Town), trial court theconcerningtwo decisionschallengesHampton

Atlantic,12 LLC.project petitioner,of the Dovarocondominium conversion
J.)(Morrill, partiallyorder reversed and modifiedThe CourtSuperiorfirst

(board) of theHampton Planningthe Town Boardbythe ofdenial
torespondentand ordered the allowpetitioner’s application,subdivision

Superiorto The secondproceed.the conversion Courtprojectcondominium
J.) its(Nadeau, the decision to condition eventualupheldorder board’s

the petitioner’sthe the elimination of four ofapproval project uponof
perpetualbut its decision to “additionalspaces, requirereversedparking

offsite.” affirm.spaces Weparking
a 5000petitioner squarereflects the facts. The ownsfollowingThe record

buildingsAvenue in Beach with on it. TheHamptonfoot lot on Atlantic two
second,apartments;first six the located atthree-storyis a structure with

lot, cottage. dwellingthe the is a of the lot forrear of three-bedroom Use
nonconforming parking spacesunits the lot has too few tois a use because

which,ordinance,the untilzoningthe terms of Town’s it wassatisfy
2006, dwellingin unit. Therequired parking spacesamended two for each

spaces dwellinglot accommodate for each of the sevenparkingcannot two
spacesat the haveproperty typically parkingunits. Renters leased offsite.

The the extentnonconforming any parking spaceslot is also to that onsite
by eighteenare nine feet feet and are not “connected with a street ornot

immediately by driveway satisfactory ingressa surfaced which affords and
egress.” requiredIt is also to the extent that thenonconforming parking

onsite, arespaces, perpetual byif not not “assured existence easement.”
thedwellingthe lot has been for units since before zoningBecause used

enacted, deemed a preexisting nonconformingordinance was this use is
use.

apartments cottageThe seeks to convert the and into apetitioner
project applicationwith units. It filed its first with thecondominium seven

application proposedto convert the units in October 2005. The noboard
of but thefootprint buildings, proposed changingto the the use ofchange

the to Each was to have itsyear-round.units from seasonal condominium
own one of abut the thespace, remainingwhich would street whileparking
six consist of two of cars stacked deep.would rows three

thatinitially uponthe the there wasapplication groundThe board denied
that, petitioner soughta lack accessible for each unit and if theparkingof

use, theoccupancy nonconformingof for year-round preexistingcertificates
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2006,In board theMay upon rehearing,use would be the deniedexpanded.
condominiumapplication ground convertingthe that the units to unitsupon

“a withperpetuate public respect parking ingresswould nuisance to and
ofegress” public safety difficultyand health and “because thejeopardize

with emergency access.”
court,petitioner partiallyThe to theappealed superior which reversed

and In its orderFebruary denyingmodified the board’s decision. 2007 the
reconsideration,Town’s motion for the trial court clarified:

legalThe Board errorPlanning denyingcommitted when [the
petitioner’s] apartmentsto convert the in itsapplication buildings
on presentAtlantic Avenue to condominiums. petitioner’s][The

—use of itsnonconforming property which the board did not find
—to safety permittedbe a nuisance or hazard must be to

continue, of ofregardless ownershipthe form of the units.

With respect parking,to the court ruled that the could not denyboard the
inpetitioner’s application entiretyits on the thatground proposedthe

parking spaces createwould a nuisance and hazard. Thesafety court
grantordered the board to the petitioner’s application the parking“without

spaces it deems offensive.” The appealedTown to court.this
In light of the trial petitionercourt’s theruling, submitted a revised

board,application to the which the approvedboard inconditionally April
2007. Under the proposal,revised the seven condominium units would have
eight parking spaces, adjacentstacked in two columns. One column would
contain three spacesstacked and the other Onlywould contain five. two
spaces street;would have direct ingress egressand to the usingowners the
other six spaces might need to otherhave vehicles moved each time they
parked or left premises.the

Of the eight parking spaces the thatproposed, spacesboard found four
would “aperpetuate public with respectnuisance to parking ingress and
egress” public safetyand jeopardize “because of the difficulty with
emergency Theaccess.” board deemed the fourremaining spaces to be
“inoffensive spacesand safe.” These consisted of spacesthree stacked in
one column single spaceand a in the other column. requiredThe board the
condominium “toassociation secure offsite the other inparking for units
perpetuity.”

petitioner court,The appealed to the superior upheldwhich the board’s
decision to eliminate four parking spaces but itsreversed decision to
require the condominium association to secure perpetual offsite parking.

court,The Town toagain appealed this and its two wereappeals consoli-
dated.



Dev.Derry Senioris deferential.trial court’s decisionsreview of theOur
(2008). onthe decisions441, 447 upholdwillWe157 N.H.Derry,v. Town of

erroneous.legallythe evidence orbythey unsupportedunless areappeal
Id.limited.equallyboard decisions isplanningreview ofcourtSuperiorId.

planningof thefindingsthe factualobligated to treatThe court issuperior
aside its decisionand cannot setlawful and reasonableprimaboard as facie

appealingof law. Id. Thean identified errorunreasonableness orabsent
that, of thethe balancedemonstrating bythe burden ofparty bears

byThe review theunreasonable. Id.decision wasthe board’sprobabilities,
planningwith theagreeswhether itcourt is not to determinesuperior

whichuponwhether there is evidencedeterminefindings,board’s but to
reasonably based. Id.they could have been

theerred when it reversedthat the trial courtarguesThe Town first
to secure offsitethe condominium associationrequiredecision toboard’s

“thecontends thatin The Townperpetuity.for some unitsparking
nonpre-existing,and of theparking part parcelof off-site wasutilization

thus, thesite,” and, consistentlyacted withthis the boardconforming use of
nonconforming usepreexistingcontinue itsrightvested topetitioner’s

parking.offsiterequiredwhen the board

•—found, however, propertyof the notthat the tenantsThe trial court
— Thus, contrary to theparking.offsitethe owner had securedproperty

assertion, of the owner’spart propertyoffsite was notparkingTown’s use of
footnote,in a the Town contendsAlthough,use of the land.nonconforming

whether thefinding,not the trial court’ssupportthat the record does
inthe thefinding questionsthe trial court’s is not one ofsupportedrecord

Sup. 16(3)(b).Indeed, appearsR. the Townnotice of See Ct.appeal.Town’s
trialby asking:in ‘Was thefinding appealhave this its notice ofacceptedto

conver­erroneous, proposedits conclusion that thecourt’s decision where
. waspresent usage’..alter thefundamentally property’ssion ‘wouldnot

at the...‘[t]ypically, propertythat rentersfindinginconsistent with its own
” Further, the Townnearby,located but off site?’parking spaceshad leased

init this issue thea record that demonstrates that raisedprovidedhas not
court, Prop.it for our review. See Bean v.Red Oakthereby preservingtrial

(2004). Therefore, the trial court’s248, acceptwe151 N.H. 250Mgmt.,
using parking partthat offsite wasrejectand the Town’sassertionfinding,
property.use of thepetitioner’s nonconformingof the

bytrial its boundsoversteppednext that the courtarguesThe Town
The assertslimits intact. Townonly parkingsome of the board’sleaving

to retain four onsitethe trial court the board’s decisionupheldthat when
court, inspaces,onsite theremainingand eliminate theparking spaces

of itseffect, nonconforming usepetitioner’s preexistingthestripped
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protected so,status. Having done the Town theargues, trial court then
byerred thatruling petitioner’sthe did notproperty complyhave to with

the Town’szoning ordinance. Once the petitioner’s preexisting nonconform-
ing status,use was stripped protectedof its the court should have ruled
that the petitioner’s use must now conform in all respects to the ordinance’s
parking requirements.

The provides assertion,Town no support for this which appears to
conflict with the Town’s zoning ordinance. The Town’s zoning ordinance
defines a nonconforming land,use as: “A building, structure or use of
existing and lawfully occupied at the time of the enactment of this
Ordinance or any subsequent thereto,amendment . . . which does not
conform to one or more provisions of the Ordinance for the indistrict which
it is located.” The ordinance prohibits expansion“[t]he of non-conforming

structures,”uses and providesand that no such use or structure “may be
altered for use for a purpose, manner,or in a substantially different from
the use to alteration,which it was toput before or to permittedbe to revert
to its original non-conforming use or structure once changes[it] to a
conforming use or structure.”

ease,In this the board’s decision to eliminate four of proposedthe
eight parking spaces brought the parking on the petitioner’s lot into
compliance with the ordinance’s requirement that all parking connect with
a street or immediately to a driveway that affords ingresssufficient and
egress. While we agree that the prohibitordinance will petitionerthe from
reverting to parking spaces that lack ingresssufficient and egress, it does
not require petitionerthe changeto preexistinghis use of the lot to conform
to the rest of the parkingordinance’s space requirements (e.g., to assure
that all spaces that are not on site easement”).have “perpetual existence by
Additionally, the right to continue a nonconforming use is a right,vested

only statute,secured not by (2008),see RSA 674:19 I,but also by Part
Articles 2 12and of the New Hampshire Constitution. Ray’s Stateline

Pelham, (1995).Market v. 139,Town 140 N.H. 143 In light of all of theof
above, we decline to hold that having brought its preexisting use into
compliance with parkingone requirement, the property owner in this case
had to bring its preexisting use of the property into compliance with all
such requirements.

We do not address whether the trial bycourt erred upholding the board’s
decision to eliminate the “offensive” parking spaces in the first place
because the petitioner did not file a cross-appeal thatraising issue.
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to finderred when it declinedthat the trial courtnext assertsThe Town
year-roundinto condominiumsapartmentsthe seasonalconvertingthat

use. Wenonconformingthe petitioner’sorsubstantially changed expanded
disagree.

the land when theexistinguse onuse is a lawfulnonconformingA
Wickson, 146Town Salem v.adopted.that use wasprohibitingordinance of

(2001). generallythe use328, zoning prohibitingThe ordinance330N.H.
RSAsubstantially changed.the use has Seenot to it unlessapplywill

orany buildingalteration of aapplyordinance will “tozoning674:19.The
from thesubstantiallyis differenta or in a manner whichpurposeuse for

Id.it alteration.”putuse to which was before

in thechangeconstitute a substantiala use wouldproposedWhether
thenonconforming uponuse turnspreexistingnature or of thepurpose

Hollis,Hurleythe case. v. Townparticularfacts and circumstances of of
(1999). does not567, zoningBecause the Town’s ordinance143 N.H. 571

the thatsubstantiallya different use or factorsdefine what constitutes
359,examined, v. Town 155 N.H. 362Epsom,must be Severance ofcf.

(2007), Hurley, 143 N.H. at 571.we look to our common law. See

law, there been acommon to determine whether hasUnder the
nonconformingin or of achange purpose preexistingthe naturesubstantial

(1) in reflects theuse, questionthe extent to which the usewe consider:
(2)use;nonconformingof the whether thepurpose preexistingnature and

using originala different manner of the nonconform­merelyuse at issue is
character, nature,inor it constitutes a use that is differenting use whether

(3)kind; substantiallyhave a different effectand and whether the use will
strictly143 at 571-72.We construeneighborhood. Hurley,the N.H.upon

uses,nonconformingthe continuance ofpermit preexistingthatprovisions
impermissiblethat a use is not new orparty asserting proposedand the

Salem, 146 at 330.proof.the burden of Tenon N.H.bears of

we must alsoproposed project,Because the use is a condominium
(1995), part:inprovides, pertinentbe mindful of RSA 356-B:5 which

other land use ordinance shall condomini-zoning prohibitNo or
ownershipthe form of inherent therein.byums as such reason of

differently by anycondominium be treatedanyNeither shall
apermit physi-land use ordinance which wouldzoning or other

under a different form ofcally project developmentidentical or
Nevertheless, may provide by. . cities and townsownership. .

and the usethat conversion condominiumsproposedordinance
zoning, planto the land use and sitethereof which do not conform

in iscity propertythe or town which theregulations respectiveof



229

permit, special exception,located a a orspecialshall secure use
variance, be, amay becomingthe case to conversionprioras
condominium.

statute,Under where the use is use of thepreexisting nonconformingthis
units as rental and the condominium unitsproperties, where would be

units,“physically identical” to the theapartment condominium conversion
Henniker,must disparatebe allowed to avoid Cohen v. Towntreatment. of

(1991).425,134 municipalityN.H. While a amay require special428 use
permit, special exception or for the aproject, requirementvariance such

ifmay onlybe denied the conversion would have an actual effect onitself
the use of land. ToId. determine whether the conversion would have an

land,actual effect use ofon the we examine the same thatfactors determine
whether there been a changehas substantial to a preexisting nonconform­
ing use. 429. “A change occupancySee id. at mere from tenant to owner

however,occupancy,” “is not an extension of a nonconforming use.” New
Board,London Assoc. v. Zoning 510,Land Use New London 130N.H. 516

(1988).

thatWe conclude the trial did not errcourt when it declined to find
that the seasonal toconverting apartments year-round condominium units
was a inchange petitioner’ssubstantial the preexisting nonconforming use.

case,In this the of the dwelling thoughuse lot for units even the lot lacks
sufficient satisfyto the ordinanceparking zoning regardlessis the same of
whether dwelling occupied year-round.the units are seasonally or See
Severance, 155 at 362.N.H. The identical use isnonconforming carried on.

Further,See id. there was no in year-roundevidence the record that
occupancy substantiallyof the units will affect surroundingthe neighbor­
hood. See at argueid. 362-63.Nor does the Town that such evidence exists.
Accordingly, agree convertingwe with the trial court that the seasonal
apartments year-roundto condominium units does not constitute a sub­
stantial change expansionor of the petitioner’s preexisting nonconforming
use.

The Town that it year-roundasserts is the parking that constitutes a
use,insubstantial change year-roundnot the of theoccupancy dwelling

units. The Towncontends that thechanging onsite from seasonal toparking
year-round will the parking spacesmake more will requirecrowded and the
unit parkingowners to find on the street so that besnow can removed from

lot,the which well“may interfere the process clearingwith of snow from
the public street.”

Town, however,The has failed to demonstrate that evidence of these
allegedly substantially ondifferent effects the was everneighborhood

Indeed,presented to the board. the board itself found that the four onsite
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tohas failedBecause the Townand safe.”“inoffensivespaces wereparking
onsitethatfinding year-roundacompelledthat the recorddemonstrate

neighborhoodtheeffect onsubstantially differenthave awouldparking
nothave, that the trial court didconcludewewouldparkingthan seasonal

in thechangewas not a substantialchangethat thisit rulederr when
We, thus, the trialaffirmnonconforming use.preexistingpetitioner’s

year-toapartmentsthe seasonalconvertingthatdeterminationcourt’s
change ora substantialnot constituteunits didround condominium

nonconforming use.petitioner’sof theexpansion

Affirmed.
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