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Wiant, on the(Rosemary attorney,attorney generalA. Ayotte,Kelly
the State.orally),brief and for

defender, Concord,Rothstein, of on thechiefdeputy appellateM.David
defender, thebrief, Johnson, orally,chief forappellateM.Christopherand

defendant.

Fletcher,DUGGAN, of thedefendant, appealsDean the decisionTheJ.
J.)(Nadeau, to amend his sentence. We reverse.CourtSuperior

trial, wasjurya the defendantthe Afterfollowing.The record reveals
for actsfelonious assaultaggravatedof counts of sexualconvicted four

1981)(1975 & Supp.and RSA 632-A:2between 1981 1984. Seeoccurring
2003). 27,(amended December1986,1992,1994,1995,1997,1998,1999, On

the State’s2007, in accordance withcourt sentenced the defendantthe trial
thirty years Hampshirein the Newa total of fifteen torecommendation to

concurrent terms ofimposedthe trial courtspecifically,Prison. MoreState
a consecutive termyears charges,on three anda half to fifteenseven and

Thecharge.fourth trial courtto fifteen on theyearsa halfof seven and
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period daysadded to minimum a of 150 fordisciplinarythe sentence each
year of the minimum court noted that of the ofterm. The “because nature

serious,these of the intractable harmcharges, because incredible that’s
victim,been caused to this the Court believes that the recommen-State’s

is appropriate.” adoptdation It declined to the recommendation of the
for ofprobation department, twenty years.which called a sentence ten to

committed,After prisonthe defendant was officials informed the State
offenses,that of thebecause dates of the defendant’s he is entitled to good

statute,pursuanttime credit to subsequently repealeda RSA 651:55-b
(1979 1982) 1988). 10,2008,& Supp. (repealed JanuaryOn the State moved

sentences, arguingto amend the that of“application statute] to the[the
effectivelydefendant’s anticipatedsentences converts the sentence of a

minimum 15yearsof stand he eligiblecommitted before is for to lessparole
10 yearthan a he eligible parole.”sentence before is for The furtherState

argued that the probation department, the State and the trial court were
“operating under a mistake atof law the time the defendant was sen-
tenced.” The State the courtrequested changetrial to one of the sentences

consecutive,from concurrent to in a totalresulting twenty-twosentence of
and a years forty-five yearshalf to anticipated paroleand an eligibility date

justof under years.fifteen
motion,In thegranting State’s the trial court applied the factors

Stern, (2004).articulated in State v. 150 N.H. It adopted705 the State’s
recommendation, “itstating was always the court’s intention that the

yearsdefendant serve 15 prisonat the before becoming eligible for parole.”
On appeal, the defendant thatargues the trial court’s decision to amend

his sentence violated his processdue rights under the State and Federal
Constitutions. He arguesfurther that the increase in the maximum term is
by itself plain error. The respondsState that the trial court corrected an
error to with itscomply original intent.

Because the law,issue before us ofis one constitutional we it dereview
(2008).Abram, 646,novo. State v. 156 N.H. 651 We first address the

Constitution, Ball,defendant’s claim under 226,the State v.State 124N.H.
(1983),231 and cite authority 232;federal for guidance only. Id. at State v.

Marti, (1999).608,143 N.H. 611

“Trial judges are vested with broad discretionary powers with
toregard Theysentencing. may provide imprisonment,for terms of

probation, conditional or Rau,unconditional discharge, or a fine.” v.State
(1987).126, 129 that,129 N.H. It is fundamental the conclusion of the“[a]t

sentencing aproceeding, defendant and the society broughtwhich him to
court must in plainknow and certain punishmentterms what has been

omitted).byexacted the court. . . .” Id. (quotation process requires“Due
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the exactto the defendantto communicateclearlycourtsentencinga
which the court retainsas the toas well extentof the sentencenature

Stern, 150 N.H. at 713.it a date.”imposeit at latermodify ordiscretion to
andlitigationend tothat must be ansystem therejudicial“It is to ourbasic

must remainupon properly decidedacted andjudiciallymatterthat a
(1971).320, to criminalDunn, regard321 “In111v. N.H.final.” State

pointatsentencing must someprocessthat therequiresthisproceedings
to an end.” Id.come

isfinality outweighedinStem, interestIn that “the defendant’swe held
Stern, at150 N.H.this clerical error.”correctingininterestby the State’s

error, writtenscrivener’sinadvertently, byin Stem hadjudge715.The trial
Id.intended “3months deferred.”instead of the3 months deferred”“all but
weprocess,not violate duethe correction didconcludingIn thatat 712.

“(1) thefollowingthe factors:appliedthatjurisdictionslooked to other
sentence;inattempted increasethe mistake and theof time betweenlapse

(3)mistake; the reasonable­(2) to thethe defendant contributedwhether
(4) to theexpectations; prejudicetheinterveningness of the defendant’s

(5) in thediligence seekingthe of the Statechange;the anddefendant from
(1st 1993),32, 35Ventetoulo, 6 Cir.v. F.3dchange.” (citingId. at 714 DeWitt

572,State, A.2d 573-74(1994); v. 718denied, 511 1032 Hansoncert. U.S.
1998)).(Me.

Stem, however, thethat the new sentence reflectedagreedinpartiesThe
to the sentencethe amendmentsentencingof the court andoriginal intent

Thus, in the fiveStern, applyingN.H. at 713.correct an error. 150was to
court the“that the trial hadfactors, assumptionunder thewe acted

reliedkind error.” The cases weto correct this of Id.authorityinherent
authoritycourt to correct.that the hadin Stem also involved errorsupon

law);(error byDeWitt, higher requiredwasat 34 where sentence6 F.3dSee
credit).(error Thus,Hanson, pretrial custodyin calculatingat 573718A.2d

if the trialwe must first determinedeciding apply,in if the Stem factors
so,doingat all. Into the defendant’s sentenceauthoritycourt had amend

that occurred.typeascertain the of errorwe must

jurisdiction thecourt retains ofsentencinghave held that theWe
O'Dowd,error, v. 85Doyleis a clericalsentence where theredefendant’s
Richard,void, v. 99402, 403(1932), is and Stateillegalor the sentenceN.H.

2008)(Ohio(1954). 479,126, 129 Schmitt, 483State v. 888 N.E.2dSeeN.H.
in criminal(trial judgmentsown finaljurisdiction over theircourts “retain

(2)(1) sentence,correct a void andtofollowing exceptions:cases under the
inerrors judgment”).to correct clerical

larceny and the trial courtpetitconvicted ofDoyle,In the defendant was
stated:Doyle, 85 N.H. at 402.Weto fine imprisonment.him a orsentenced
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“Apparently conjunction bythe use of the ‘or’ ofinstead ‘and’ the trial
justice so, jurisdictionwas a mere inadvertence. If he has to correct the

35(a)402-08;record to accord with the facts.” Id. at see Fed. R. CRIM. P.
(court arithmetical,may error);correct technical or clear R.MASS. CRIM.

(clerical mistakes); Stern,P. 42 see also 150 N.H. at 715 (citing United
(3d 1987) (noGuevremont, 423,States v. 829 F.2d 427-29 Cir. double

error)).jeopardy concern where correcting clerical

Similarly, sentence,where the case involves an illegal the trial court
reduce,authorityhas the to or itmodify anycorrect at time. See State v.

(1970).Thomson, 190, 190 Richard,110N.H. In for example, the defendant
was sentenced to yearsnot more than on aeight charge that carried a
maximum years. Richard,sentence of five 99 N.H. at 129.We stated that
the trial court had the authority to theamend sentence because it “inwas

byexcess of that authorized law.”Id.

have, however,We distinguished authoritybetween to correct clerical
errors or void modifyingsentences and a valid order.sentencing Underly­
ing the distinction is the concern that “a sentence must be atdeterminable

imposed.” (1988).the time it is Timmons, 831,State v. Thus,130 N.H. 836
where originalthe sentence is clear as to the intent and is legal, the
sentencing court does not have toauthority later increase the sentence.

Comm’r, 36, (1993);Webster v. Powell 138 N.H. Lawrence,39 see v.State
(N.C. (“While262, 2008)667 S.E.2d 264 our courts have held that a trial

court may amend mistakes,the record to correct clerical it cannot amend
error.”);the record to a judicial Carte, 429,correct State v. 138 P.2d 432

(Kan. 1943) (“When a valid judgment and sentence has inbeen rendered a
case,criminal the court has no authority after the imposedsentence has

served,been in ....”).whole or in part, to ... aimpose new sentence But
(2006)see (noPetition Guardarramos-Cepeda, 7,154 N.H. 10-11 dueof

process violation where the statutorydefendant had notice that the
sentence review division could either increase or decrease his sentence on

State).petitiona from the defendant or the

For example, that,we have held where the trial court has omitted
term,a provisionthat cannot later be added. In v. Burgess,State 141 N.H.

(1996),51 we stated: “Because the original sentence did not include term[a
of probation], and thebecause court did not retain discretion to add
probation date,at a later the court had ... authorityno to probation”add

(citationat a hearing.later Burgess, omitted);141 N.H. at 53 see State v.
White, (1989)(where555, 558131N.H. original sentence includes a term of
probation, court jurisdiction interest).retains to limit defendant’s liberty
We have also stated that where the trial court omitted the term “consecu-
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Rau, sentencingat the129 N.H. 130. “[I]fadded.tively,”it cannot later be
balancestatutoryto theimposethe discretionintends to reservecourt

it must the defendantgiveprobation,revocation ofconsecutively upon
Huot,v. 136sentencing.” Stateoriginalof theat the timenoticeexplicit

(1992).96, 100-01N.H.

sentencing order tothe of thelanguagewe look toAccordingly,
clear, if the trial court retainedand thusif the intent isdetermine

in theexpressedthe intentambiguity,there is nojurisdiction. “Where
sentencingthe intent of thebe to reflectsentencing presumedorder must

(“TheTimmons, order39; 130 N.H. at 836Webster, at see138N.H.judge.”
ancompletetwo to alcoholgiven yearswasthat the defendantplainis

program”).rehabilitation
imposedthe trial courtsentencing hearing,theHere, at the conclusion of

following:the

05-S-1612,1613,Infully adopted.isrecommendationState’s[T]he
State Prison1614, Hampshireto the Newyou’reand sentenced

years.anor than seven and halfyearsfor not more than 15 less
and counsel-and alcohol treatmentdrugThe Court recommends

haveyouand shall noprogram,and the sexual offendering
family.the victim or hercontact with

— concurrent.these three sentences areIn docket number zero
05-S-1611, Hamp-sentenced to the Newyou’reIn docket number

than sevenyearsfor not than 15 nor lessshire State Prison more
theto served consecutive withyears.a half This is beand

read, apply.same conditionsjustthat I and thesentences

sentenced the defendant tosentencing clearlyThe orderoriginal
This sentence is valid. Thethirty yearsto stand committed.fifteen

felony aggravatedon counts of felonious sexualconvictions fourdefendant’s
yearsand half to fifteen inhim to terms of seven aexposed fourassault

651:2,11(a). the defendantThe trial court sentencedPrison. See RSAState
consecu­concurrentlysentences and one sentenceserve three of thoseto

sentence,onwas committed thisto other three. After the defendanttive the
to consecutivelyof the be servedtrial court amended one sentencesthe

discretion,Rau, (“If, itsN.H. at 130 in aconcurrently. 129instead of See
sentences, specifi­it mustto consecutivesentencing imposecourt intends

order.”). however, the trialpoint,its At no didintention incally state that
bethat this third sentence servedoriginalthat intent wascourt state its

indicates that thisanything in the record thatconsecutively. Nor is there
Thus, not a result oforiginalintent. the sentence wasthe trial court’swas

Instead,Stern, courtat 712. the trial150 N.H.error. Seescrivener’s
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to yearsintended sentence the to a minimum of fifteen butdefendant failed
to consider that the defendant to goodwould be entitled time credit
pursuant to RSA 651:55-b.

Moreover, the trial court’s modification of the minimum tosentence
thatensure the defendant serve at least fifteen resulted in ayears dramatic

ofincrease the maximum originalsentence. The defendant’s maximum
years,sentence was thirty forty-fivewhereas the modified maximum is

years, year case,a fifteen increase. the of this cannot sayOn facts we that
the trial court simply correcting Miranda,was a clerical error. See Com. v.

(Mass. 1993) (“Material964,610 N.E.2d 966 or substantial errors are not
transcription, calculation,ones of copying, or but are tramplethose that the

defendant’s rightful expectations.”).

arguedThe State that probation department,the the State and
the trial “operatingcourt were under a mistake of law at the time the

recommendation,defendant was Specifically,sentenced.” the State’s and
sentence,the trial that,court’s original did not consider uponbased the

offenses,date of the defendant’s he could be entitled to good time credit
error,under RSA however,651:55-b.This does not make the defendant’s

original sentence void requiring Richard,modification. See 99 atN.H. 129.
A ofmistake law does groundsnot create to amend where the mistake of
law does not result in an Petition,invalid sentence. See Brown’s 51 N.H.

(1871)(“[T]he367, 369 record cannot be amended so as to an entirelymake
different decision upon proof that the tribunal would have made the latter
decision if the members of the court had had a better understanding of the
law.”); 46 (2006) (mistakesAm. 2d Judgments §Jur. 142 that cannot be
changed are inthose which changes“the court its mind... because it made
a or factuallegal determination”).in making originalmistake its

Any argument that the trial court’s decision to include a disciplinary
period (2007)pursuant 651:2,to RSA Il-e makes originalthe fifteen to
thirty year sentence in entiretyunlawful its 651:2,is without merit. RSA

isIl-e a good provisionconduct not applicable to the defendant because he
committed the offenses toprior its enactment. An provision,unlawful
however, notdoes make the entire sentence Compare Sideris,void. v.State

(2008)258,157 N.H. 264-65 (vacating sentence where entire sentence
term),exceeded permissible (“[I]tstatutory with Doyle, 85 N.H. at 402 is

jurisdictionthe rule in this that a notsentence is invalid even though the
unlawful.”).condition on which it is suspended may Thus,be the defen­

dant’s thirty yearfifteen to sentence is not void.

clear,Because the original intent was the trial court did not have the
toauthority Huot,amend the sentence. “If,See 136 N.H. at 100-01. in its
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sentences, itconsecutiveimposeintends todiscretion, sentencing courta
Rau, 130.129 N.H. atitsintention in order.”thatstatespecificallymust

sentence,authority to amend thethenot havethe trial court didBecause
theStern, whereapplyas those factorsinthe factorsdo not addresswe

amend.authority tocourt had suchtrial
modifytoauthoritynot havethe trial court didthatBecause we conclude

errorsentence, plainthe defendant’snot addresswe needdefendant’sthe
Constitution, also needweunder the StaterulingourlightIn ofargument.

Seeunder the Federal Constitution.argumentthe defendant’snot address
Ball, 124 N.H. at 237.

Reversed.

Galway JJ.,Dalianis, Hicks,and concurred.Broderick, C.J., and

judicialHillsborough-northern district
No. 2008-615
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