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distribution). Wesubject equitabletoisparties”or bothname of either
court canwhen theappliesthat Fabichcontentionreject respondent’sthe

itappliesPreston whena andfunction” of benefittemporal“thediscern
cannot.

theacquired duringpropertyallapproach,mechanisticUnder the
is deemedtitle, acquired”or howor to whenregard tomarriage “without

Preston,by statute.exceptedit is specificallymarital unlesspropertyto be
omitted). Here, contains no458:16-aRSA(quotationat 49147 N.H.

of maritalin the definitiondisability benefitsfor accidentalexception
subject topropertymaritaltherefore, arepensionsuch benefitsproperty;

marital prop­thatstatesspecificallyRSA 458:16-aequitable distribution.
militarylaw . . .by federalpermittedthe extenterty includes “[t]o

benefits,” respon­similar to thebenefitsdisabilityand veterans’retirement
458:16-a, Moreover,I. otherhere.disability benefits RSAdent’s accidental

disabilitydefine retire­approachthe mechanisticappliedstates that have
See, e.g.,to distribution.subject equitablemarital propertyment benefits as

1985)(Ark. benefits);601,602 (disabilityMorrison,n 692 S.W.2dMorrison
1980)(accidental890 (Ill.Smith, 884, App.405 N.E.2d Ct.MarriageIn re of

benefits).disability
ruling.trial court’sAccordingly, we affirm the

Affirmed.
Duggan Conboy, JJ.,Dalianis, concurred.Broderick, C.J., andand
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(Jean-ClaudeLLC,Associates, of SakellariosManchesterSakellarios &
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fororally), petitioner.brief and thethe
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Huard, of theDALIANIS, appealsAlfred three orderspetitioner,J. The
J.)Nicolosi, J., in favor of theJ., and(Groff, Barry,Superior Court

Pelham, code enforcementSoucy, actingofrespondents, Town Roland
officer, Gowan, order hisJeffrey planningand town officer.The first denied

thegrantedto The and ordersmotion settlement. second thirdenforce
affirm.judgment.for summarytown’s motions We

Huard and andispute. operatedThe facts not in ownedfollowing are
2004,he atpropertyautomobile transmission business. Inrepair purchased

Road, He the forpropertyin a residential zone. used3 Windham located
believing he sopurposes,and business that could doboth residential

to owners of in 1985.granted prior propertyto a use variance thepursuant
“carburetors,of fuelrepair pumpsThe 1985 use variance permitted

2006,alternators, In a from town’sAugust Huard received letter theetc.”
that of an automobile transmis-compliance statingcode officer “operation

allowed,”in thata zone is not andrepair pursuantsion business residential
307-88(D) ordinance,XIII,article of town’s the 1985zoningto section the

orto non-use for Seeexpired year longer.use variance had due one
307-88(D) (2006)Pelham, N.H., XIII, § (repealedRev. art.Ordinances

2007) (“[V]ariances (1) byfor one or shallyear longer expirenot used
period.”).at the of said yearof law end oneoperation

useofficer’s decision that theappeal complianceHuard did not the code
did, however, infor a new use varianceexpired. applyvariance had He

2006, rehearingnot file a motion forwhich was denied. He didSeptember
(ZBA) its denial of hisadjustmentofzoning uponthe town’s boardwith
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Instead, May 2007,for a in arequest petitionnew variance. he filed for
declaratory ininjunctive judgmentrelief and the court.superior

2007,In March two months before Huard his petition,filed the town
307-88(D).XIII,to repealvoted article section In of thatlight change, town

counsel a tostipulation stay superiordrafted the court action pending
proceedingsfurther at the level. parties signedlocal Both the agreement,

30,and the trial onapproved states,court it October 2007. stipulationThe
in relevant part:

1. shall of[Huard] be allowed to resume use the premises
business,thefor transmission repair a finalpending

ororder other resolution of the Petition.

2. The matter shall be stayed to allow the town’s adminis-
trative officialto make an administrative decision on the
issue originalwhether the variance can be reasonably
construed as permitting proposedthe transmission re-

use, orpair such other articulation of this issue as the
administrator shall make. The administrative decision

lightshall be made in of the fact that the provision of the
Pelham thatzoning providesordinance for the extin-
guishment of variances on grounds of discontinued use

periodfor a of over year repealed.one has been
3. This administrative decision shall made 7be within

daysbusiness the approvalof Court’s of this stipulation,
shalland be published by .providing abutters . . with

mail,notice of the bydecision certified and by posting
incopies two public places. The notice shall anstate that
mayappeal daysbe taken within 30 of the decision to the

ZBA, and not thereafter.
4. That the provisions of this Stipulation are without

toprejudice rights partiesthe of the to assert such
or mayclaims defenses that they have.

In with stipulation,accordance the the town’s administrative official
decision,hisissued stating that the 1985 use variance “remains in force

andtoday reasonably encompasses transmission ... asrepairs proposed by
Subsequently, appealedHuard.” abutters theto ZBA.The ZBA thatagreed

Huard’s repairtransmission business within scopewas the of the 1985
However, ruled,variance. it decision,also to thecontrary administrative

that the 1985variance had expired longerdue to non-use for yearthan one
as a of that,result a foreclosure on the inproperty 1989.The ZBA reasoned
although use longer expirevariances no due to occurringnon-use after
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theundermany years earlierat issue here2007, expireduse variancethe
therevived becauseordinance, simplythus could not beandzoningold

had changed.ordinance
townsettlement, was Thewhich denied.a motion to enforceHuard filed
in hisraisedthe claims Huardsummary judgmentfor ontwo motionsfiled

thatfirst, among things,the town otherargued,In thepetition.2007May
heHuard’s becauseover of claimsjurisdictioncourt twothe trial lacked

second, townIn the theto exhaust his administrative remedies.failed
nothad wasexpiredthat Huard’s variancethat the ZBA’s decisionargued

motions.grantedThe trial court bothtaking.unconstitutionalan
toin his motionargues denyingthat the trial court erredHuard first
ofthe ZBA erred as a matterargueHe does not thatenforce settlement.

one-yearto thesubject repealedin that his variance was stillfindinglaw
ZBA’s that theonly that the conclusionprovision. arguesHeexpiration

of Westipulation.to him the terms theordinance violatedrepealed applied
ZBA violatedbyto the action theanalysis, accordingly,limit our whether

of the stipulation.the terms

of thescopethat limited theessentially argues stipulationHuard the
businessrepairto issue: whether his transmissionproceedinglocal one

variance,” and, therefore, ZBA’sthat thethe of the 1985scope“was within
of thehad contravenes the termsexpiredconclusion that his variance

that followedtown maintains that eventsparties’ agreement. “[a]llThe
and underlegally permissible contemplated... wereStipulationfrom the

motion, notthe trial court diddenyingIn Huard’sStipulation.”the
It “Itonlyof ruled that:upon meaning stipulation.rule the thespecifically

understandingapartiesto the that the not have mutualis clear Court did
meetingThere of the minds.” Weagreement.the terms of the was noof

of and the samelaw relevant to our review we reachapply stipulations,the
court, See In re Trailer andgrounds.as the trial albeit on differentresult

(1990)432, 438 that a trial court(notingN.H. whenPlumbing Supplies, 133
result, thiscorrect but on court will sustaingrounds,reaches the mistaken

it).if togrounds supportdecision there are valid alternativethe

therefore,and, isin natureA is contractualstipulated agreement
Seabrook,N.H. v.by contract rules. Public Serv. Co. Towngoverned ofof

(1990).365, ofinterpretation question370 The of a contract is a133 N.H.
N.H. Div.law, Developmentalde novo. Czumak v.which we review of

(2007). aServs., 368, interpreting agreement,N.H. When written155 373
consid­by parties meaning,the its reasonablelanguagethe usedgivewe

in which the wasagreementcircumstances and the contextering the
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negotiated, reading ambiguity,and the document as a whole. Id. Absent the
intent beparties’ plain meaning languagewill determined from the of the
the agreement.used in Id.

that the stipulation scopeHuard’s assertion limited the of the local
ofproceedings singleto the issue whether his transmission businessrepair

scope of is tocontrary plain meaning.“was within the the 1985variance” its
stipulationThe matter be tostayedstates: “The shall allow the town’s

anadministrative official to make administrative on thedecision issue
the canoriginal reasonablywhether variance be construed as permitting

use,proposed repairthe transmission or such other articulation of this
issue as the administrator shall make.” The stipulation further states that

notice,givenabutters would be that could ZBAappeals be taken to the and
partiesthat could assert such claims they mightand defenses as have. The

plain of themeaning stipulation abrogatedoes not establish an intent to the
general powers of the ZBA to anreview administrative decision. See

307-83(A)Pelham, N.H., XIII, (2006)§Rev. Ordinances art. (providing
that the ZBA powerhas to hear and appeals“[t]he decide where it is

there error inalleged any... byis an ... andecision made administrative
in token,official the Chapter”). Byenforcement of the the same itZoning

placedoes not any uponlimitation what a ZBA appeal proceeding would
or Thus,address what the of that proceedingoutcome would be. trialthe

court did not err in denying Huard’s motion.
Next, arguesHuard that the trial court erred in thegranting town’s

summarymotion for judgment by thatconcluding jurisdictionit lacked to
petition injunctivehear his for relief and declaratory judgment because he

failed to exhaust his administrative remedies. He concedes that he did not
remedies,hisexhaust administrative argues requiredbut that he is not to

do itso “if is obvious that it a wasteis of time and will more thanlikely not
result in the denial of requests.” argueshis that heHe was entitled to
proceed directly to the courtsuperior to resolve the purely legal question
of ZBA can“whether the reactivate a repealed zoning ordinance to achieve

itthe result seeks.” We disagree.

Although the town’s requestsmotion wesummary judgment, con­
asstrue it a motion to fordismiss failure to exhaust administrative

generalremedies. The rule thatis administrative remedies firstmust be
partyexhausted before a abrings matter to the See Prop.courts. Portfolio

(2006).v.Group Derry, 610,Town 154 N.H. 616 rule particularlyThe “isof
applicable when . . . questionssubstantial of fact aconcerning cityexist

ordinance,zoning matters that inbelong the first instance to designatedthe
Rochester,local Realty, 778,officials.”V.S.H. Inc. v. City 118 N.H. 782of

(1978). sound rule is on“[T]his based the reasonable ofpolicies encouraging
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autonomy, andexpertise, preserving agencythe of administrativeexercise
However, to the usepermit“it is properId.judicial efficiency.”promoting

validity a zoningto the ofchallengejudgment proceduredeclaratoryof the
judicialto ratherpeculiarlyone suitedquestion... the isordinance where

remedy is available.”adequateno othertreatment andthan administrative
omitted).ellipsesand(quotation154 N.H. at 616-17Prop. Group,Portfolio

circumstances, to exhaust hisrequireda is notpetitionertheseUnder
Id.administrative remedies.

Huard’stoone-year provision appliedthe expirationWhether
within therepair scopebusiness fellvariance and whether his transmission

involving zoningof the town’sapplicationsboth issuesof the variance were
not “peculiarlyThese questionsto the facts of his case. wereordinance

administrative Prop.treatment.”judicialto rather thansuited Portfolio
omitted). theyTo contrary,the are(quotation154 N.H. at 616-17Group,

concerning zoninga...of issues that involvetypes “fact[s]...theprecisely
in localordinance, belong designatedthat the first instance to thematters

ZBA,Inc., the localN.H. at 782. The asRealty,officials.” V.S.H. 118
to therespectto of fact withauthority, findingsis better suited make

inpropertythe current use of otherproperty,of Huard’scharacteristics
variance,Road, the useimpact originalthe of 3 and the ofarea Windham

matters, instance, local As for whether thein first of concern.all the
variance, resolution of thisapplied to the useone-year expiration provision

ownershiptorespect property’s priorof fact with theissue involvedissues
thanuse, judicialsuited to rather“peculiarlyand also matters notprevious

Group, 154 N.H. at 616-17Prop.treatment.”administrative Portfolio
omitted).(quotation

in the town’sgrantingthat the trial court erredFinally, arguesHuard
the actions were notsummary concludingfor that town’sjudgment,motion

arguenote that he does notof his Wetaking property.an unconstitutional
307-88(D)XIII, zoning faciallyof ordinance isthat section thearticle

the of the ordi-only applicationHe that town’sarguesunconstitutional.
he can notakingan becauseto his variance was unconstitutionalnance

Specifically,he contendsbusiness.longer repairconduct his transmission
must,fact that weof material andgenuinethat there were issues

to trial court.remand the issue theaccordingly,
summary judgment,of wegrant“In the trial court’s initialreviewing

evidence, properlyand all inferencesthe and otherconsider affidavits
Belthem, non-moving party.”to thelightfrom in the most favorabledrawn

104,Servs., 158 N.H. 107v. & HumanDep’tAir N.H. HealthAssocs. of
fact,omitted). and(2008) no ofmaterialgenuine“If there is issue(quotation

law, ofgranta of thejudgmentis entitled to as mattermovingif partythe
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omitted).summary is Id. An of factjudgment proper.” (quotation issue is
if litigationmaterial it affects the outcome of under applicablethe the

Franklin, 449,Citysubstantive law. N.E. Tel. & Tel. Co. v. 141 N.H. 452of
(1996). applicationWe review the trial court’s of the law to dethe facts novo.

Assocs.,Bel Air 158 N.H. at 107.

Constitution,first address Huard’s claim theWe under State and cite
226, 231,opinions guidance only. Ball,federal for v. 124State N.H. 233

(1983) I, Constitution,. Under Part 12 of HampshireArticle the New “[n]o
him,apart uses,of man’s property appliedshall be taken from or to public

governmentalwithout his consent.”A aregulation can be even iftaking, the
taken,physicallyland is not if it is an arbitrary or restrictionunreasonable

which substantially deprives the owner of the economicallyviable use of his
Keene, 590,121City (1981);land. Burrows v. N.H. 597-98 Smith v. Townof

(1992).337,of Wolfeboro,136 N.H. 346 “Limitations on use create a taking
if they are so restrictive as to economically impracticable,be inresulting a
substantial reduction in value ofthe the andproperty preventing the
private owner enjoying rightsfrom worthwhile or inbenefits the property.”

(2005).Nashua,Pennichuck v.Corp. City 729,152 N.H. 733-34of
In Huard’s objection to the town’s for summarymotion judgment and his

affidavit,accompanying he to anyfailed set forth thatfacts would affect the
of litigationoutcome the under the applicable substantive law. Huard

asserted that the he transmissionsgarage repairedwhere is “unattractive.”
He further inabilityasserted that the repairto adverselytransmissions

theaffects value of the property, but he did not present any evidence
toindicating degree. evidence,what anyWithout supporting he contended

that his property “cannot be used for anything,” but also thatconceded “the
house all right to live in.” He further acknowledgedi[s] that the owner from
whom boughthe the property operated a business other than transmission
repair town,objectionwithout from the indicating that a typedifferent of

addition,business use is permissible on his Inproperty. his affidavit alleged
that abutters purchasing land,were interested in his a fact which supports

viability.its economic Claridge Bd.,See v. 745,N.H. 125Wetlands N.H. 748
(1984) trial(noting that findingscourt’s that land could be sold to abutters

itssupported conclusion that the property tocontinued have economic
value).

These assertions fail to asupport claim that ZBA’sapplicationthe of
zoningthe substantiallyordinance himdenied the economically viable use

of his land. Although mayHuard not topermittedbe use propertythe
wishes,asprecisely he he not genuinehas demonstrated that a issue of
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has beenpropertythe of hisas to whether valuefact existsmaterial
312,Conway, 127 N.H.v.Funtown Townsubstantially destroyed. See of

(1982).318
are those atthe of this case likenor factsposturethe proceduralNeither

(1981).Burrows, consideredBurrowsv. 121N.H. 590Cityin Keeneissue of
aspropertythedesignation plaintiffs’ofquestion of whether Keene’sthe

compensationa taking requiringa conservation district constitutedpart of
case,Burrows, 594,121 at 601. In thatN.H.under the State Constitution.

for of subdivid-purpose124 acres of woodland theplaintiffs purchasedthe
spaces,itspreserve openThe tocity, seekingit into lots. Id. at 594.ing

farat a cost below theirland from the butbuy plaintiffs,to theoffered
partiesId. Thepurposes.for taxand its assessed valuepricepurchase

went forward with theirplaintiffsa and theagree price,could not to sale
zoningthe amended itsSubsequently, cityId. at 595.plans.development

109 124 acres in a conservation zoneplaintiffs’to include of theordinance
Id.wasdevelopment prohibited.in which

I,takinga under Part Articlecity’s action constitutedWe held that the
righttheId. at 601.We stated thatHampshire12 of the New Constitution.

taking necessarily policefor limits thejust propertyto a ofcompensation
cannot, indirectlygovernment through regulation,thepower and that

Id. at We concludedtaking 596-97.paying compensation.effect a without
outset, thatcity plaintiffs’it was that the wished theplainthat the“[f]rom

result,and, of for thispayingopen space,”land devoted to insteadbe
atall Id. 600by private development.”it normal“prohibiting]obtained

omitted).(quotation

toequivalent prohibitionof a use variance is not theThe expiration
althoughThe thatdevelopment.of all normal record indicatesprivate
typeson other ofproperty,are not Huard’srepairs permittedtransmission

however,case,if this not the Huardmay Even ispermissible.business be
and hepurposes,and businesspropertyhis for both residentialpurchased

byin the is whetherabilitythat his to live house unaffectedacknowledges
Further, record is devoid ofhas a use variance. thepropertyor not the

or of how theregarding appraisals propertyof the estimatesevidence
itsrepairto transmissions on it affects value.inability

thangreaterHuard no doesprotectionFederal Constitution offersThe
Lucas v. Southunder these circumstances. Seethe ConstitutionState

(1992).1003, 1019 Therefore,Council, we reach505Carolina Coastal U.S.
as the StateFederal Constitution we do underthe same result under the

Constitution.
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arguesTo the extent that that conduct of ZBAHuard the the violated his
right process, argumentto due this was not raised in notice of appeal.the

O’Neill, 616,we will not it. v.Accordingly, Guyotteaddress 157 N.H. 623
(2008).

Affirmed.
Broderick, C.J., Duggan, Conboy, JJ.,and Hicks and concurred.
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