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jurya is a of fact for the baseddeadly weapon questionfirearm constitutes
Kousounadis, attotalitythe of the circumstances. 159 N.H. 425.upon

of for which the defendant wasBecause one of the elements the offense
of apossession, attempted deadly weapon,convicted was not the use or use

minimumby imposing mandatorythe trial court erred the sentence of
651:2,years Il-g.three to RSApursuant

Sentence vacated and remanded.

Broderick, C.J., Duggan, Conboy, JJ.,and Hicks and concurred.
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law, se.R., proofbyEdward W. memorandum

(RebeccaMcBeath, McBeath onS.Rebecca of PortsmouthLaw Officeof
brief), respondent.for thethe

OPINIONMEMORANDUM

R., Rockinghaman order of theHICKS, appealsPeterrespondent,J. The
J.){Hurd, person.a over his Heappointing guardianCounty Probate Court
father, beyondto a reasonableprovethat his failedargues petitioner,the

that therenecessary,that a isguardianshipthat is incapacitated,doubt he
alternatives, that a is the least restrictiveguardianshipno available andare

(2004).464-A:9, affirm.III Weform of intervention. See RSA
22, 2008, thefacts. On DecemberfollowingThe record establishes the

refusedrespondenta for because thepetition guardianshipfiledpetitioner
(2004). trial, only464-A:4 Atpsychoticfor his disorder. See RSAmedication

nopetitioner experttestified. The offeredpetitioner respondentthe and the
respondentcourt found thepetition.in of his Thesupportmedical evidence

necessary.that a wasguardianshipto be andincapacitated
to supportthat the evidence was insufficientarguesThe firstrespondent

Theguardianship.and need for afindings incapacitycourt’s ofprobatethe
final are sothey plainlyof court are unlessfindings probateof fact the

In rereasonably Guardianshipnot be made.theyerroneous that could of
(2007).292, 296(2006); theE.L., respondent567-A:4 Because154N.H. RSA

evidence, to review the recordof the our task ischallenges sufficiencythe
that thefindingcourt’ssupports probatedetermine whether it theto

forstatutory required guardianshipproved componentsthepetitioner
470,157 N.H.Guardianship of G.S.,See In rebeyond a reasonable doubt.

(2008).473-74

at thethat the evidence submittedrespondent arguesThe
becauseincapacityto establish hishearing was insufficientguardianship

is aIncapacityexpertintroduce medical evidence.the failed topetitioner
(2004).464-A:2,medical, anyXI It refers todisability.not a See RSAlegal,

harmsuffered, substantialsuffering, likelyis or is to sufferwho hasperson
food, clothing,needs forinability personalto an to for hisprovidedue

id.; 157N.H.shelter, Guardianship of G.S.,In resafety.care or Seehealth
thepetitionerof and the bearscapacity,is a legal presumptionat 473.There

by competentdoubtbeyond a reasonableincapacityof provingburden
(2004). that the464-A:8, petitionerThe testifiedIVevidence. See RSA
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to his torespondent by psychiatristrefused take medication recommended
respondenttreat a disorder. He further testified that the hadpsychiatric

to inweight, graduate program,lost a lot of was unable continue his school
and in his emer-having problems, culminating involuntarywas behavioral

to the He also agency Hampshire Hospital.admission New introduced
14,January Countynotice of the decision of the Merrimack2009 Probate

in respondent psychoticCourt which the court found that the suffers from a
disorder and ordered him to be admitted to the for a not tohospital period

one a soonyear discharge appropriate.exceed with conditional as as See
(2005).135-C:34, conclusion,supports beyondRSA :50 Such evidence the a

doubt, respondent likelyreasonable that the is to suffer substantial harm
464-A:2,due to his to for his health care.inability provide See RSA XI.

thatAccordingly, supports probatewe conclude the record the court’s
finding of incapacity.

respondent arguesThe next that since his hospitalization, he has
nutrition, violence,adequate anyreceived has not committed acts of and

Therefore,has cooperated professionals.with medical he theargues,
record does not establish the for a guardianship.need theAlthough
evidence shows that the condition hasrespondent’s improved as a result of
his hospitalization, the record is sufficient to thatsupport the conclusion the

medication,respondent likelywill discontinue his inresulting harm to
others,himself and ifpossibly guardiana is not Inappointed. See re

(“E.L.’sof E.L., 154 atGuardianship N.H. 299 limited of hisunderstanding
illness,mental as well as his failure to appreciate and consider the risks of

interrupting regime it,a medication that has effectively supportstreated
findingthe that his ability judgmentto exercise sound about his medical

meaningfullytreatment remains impaired”).

Finally, respondent arguesthe that petitioner provethe failed to that
exist,no available alternative resources and that a guardianship is the least

restrictive form of intervention. In re Guardianship of G.S.,See 157 N.H.
at 476.We have held that when an individual has insightshown limited into
his mental impairedillness and has judgment regarding his need for
medication, the individual not an appropriateis candidate for a springing
guardianship id.;or a health care power attorney.of See see also In re
Guardianship of E.L., record,154 N.H. at Upon303. this we conclude that
it was not probateunreasonable for the court to beyondhave found a
reasonable doubt that no less restrictive alternative than a guardianship
exists.

Affirmed.

DugganBroderick, C.J., Dalianis, Conboy, JJ.,and and concurred.


