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with out to theclothing,” plastic,” “[bjringthem barrels catch“Mover
tilldrips,” getand off areas where customers couldn’t in there“tape some

record,it thegot mopped up.” uponit and cleaned Based we affirmgotwe
trial werefinding “[a]lthoughthe court’s that there was evidence the leaks

inconvenient, proveinsufficient the notpropertythere was evidence to was
or unsuitable for its intended use.”safe

Affirmed.

Dalianis, CONBOY,JJ.,Duggan, Hicks and concurred.
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Reno, RA.,Orr & of (EmilyConcord G. Rice and D.Jeremy Eggleton on
brief,the Mr. orally),and forEggleton the plaintiffs.

Chant, P.A., (RandallCooper ofCargill ConwayNorth CooperF. on the
orally),brief and for the defendants.

CONBOY, defendants,TheJ. Arthur Roseand Pierro and Carmine and
(Pierros),Maureen appealPierro an of Superiororder the Court

J.)(Fitzgerald, finding that the Pierros trespassed upon byland owned the
(Burkes),plaintiffs, andJames Patricia Burke and enjoining them from

using the Burkes’ beach for their recreational use. We affirm.
The record evidences followingthe facts. The Burkes own a home on

Deer in Ossipee,Cove Road which Lake Ossipee.overlooks Their property
includes a instripnarrow of beach front of their home on the other ofside
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originatesBurkes’ of titleThe chainbordering the lake.Deer RoadCove
(Francis in to 120Lord), title 1871acquiredwhoH. Lordwith Francis

(knownOssipeeLakebyon the eastOssipeein boundedacres of property
Cove”). 1909, conveyed thirteenFrancis LordBetween 1900 andas “Deer

lake. The deedtheland, including parcel, frontingBurkes’of theparcels
title,inCowan, predecessorto the Burkes’Francis Lord Williamfrom

buyingwith others“equal rightsthe withconveyance propertyofspecified
forroad, spring pointto theto the and shoregrantorland said shoreof

road, the viewobstructing ofwater, to the Main notand to use the roads
to theor All deeds Deershore road.”passagesaid Lake nor the on said

In“equal language.rights”the contain similarfrontinglots lakeCove
remainingaddition, property,lots from hisconveyedFrancis Lord two back

“equal rights” language.the to one of which contained similardeed
near, on, lake,the do notlots, are but notto the Pierros’ whichThe deeds

Pierros’ lots areTheabove-quoted “equal rights” language.theinclude
lots,lots,” behind the beachfront anda number of “back locatedamong

(Frankson, Lord),Lordby Francis Lord’s Francis S.originally conveyed
inin 1912.remaininghis father’s interest Deer Covewho inherited

containing a1967, they one of the back lotsSince when purchased
the beach in front of the Burkes’Arthur and Rose Pierro have usedcottage,

1985,1980, they conveyedInnearbytwo back lots.they purchasedhome. In
one of those lots to Carmine and Maureen Pierro.

1983, designateda tax themap,In the Town of created whichOssipee
49, fromDeer as Lot a distinct therunning along parcelbeach Cove Road

lot,to owner of the Towntaxed Lotidentifybeachfront lots. Unable the the
1987,In Town’stax collectoryears.49 to “owners unknown” for two the

disputedto the owners theconveyed parcelthe Town. The beachfront lot
conveyed “equaltheirownership theybecause believed deedsTown’s

However, rather than the Town’srights” challenge takingto use the beach.
49,of the Deer Owners’Lot the beachfront owners formed Cove Shorefront

(DCSOA) lot.takingfor of to the beach InpurposeAssociation the title
Banfill,1993, to Florence whoconveyed property immediatelythe Town the

her interest in the lot to thequitclaimed beach DCSOA.
49,of Lotownershiplot Banfill’s anddisputedCertain back owners

the DCSOA in 1996. The Pierrosagainsta title actionbrought quiet
action, courtin In that the trial foundparticipatedeclined to the lawsuit.

1955;title to Lot 49 in the Townthat: Banfill’s deceased husband obtained
1987;in properlyLot 49 tax deed and the lot wasproperly acquired through

in 1993 to theconveyed to Banfill and thereafter DCSOA.
1998, Lot 49 to each“surveyed” quitclaimedIn the DCSOA and

property.inowner the beach area front of the owner’spropertybeachfront
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title,result, Meader,As a Burkes’ in obtainedpredecessorDonald the
of of in front home.ownership the section beach of his

2002,In Meader commenced action for and totrespass, permanentlythis
enjoin property.the Pierros from his He sold hisentering subsequently

Burkes,to who inproperty position litigation.the assumed Meader’s this
trial,three-day equitablea trial court found there noAfter bench the was

on the Burke that the toproperty permittedservitude Pierros use the
beach in front of the Burkes’ home. The court found that thealso Pierros

theyfailed to that were entitled to a Accord-prove prescriptive easement.
trialingly, trespassedthe court ruled that the Pierros had theupon Burkes’
enjoinedland from beach. ausingand them the The Pierros filed motion to

reconsider, appealwhich was denied. This followed.
trialuphold equitableWe will a court’s order unless it constitutes an

ofunsustainable exercise discretion. Blagbrough Family Trust v.ARealty
(2007).Prods., 29, standard,T& Forest 155 N.H. 46 thisUnder we review

only an objectivewhether “the record establishes tobasis sufficient sustain
Lambert,discretionary 295,the State v.judgment made.” 147 296N.H.

(2001). a that such aparty rulingUnless establishes was clearly untenable
case,or itprejudice party’sunreasonable to the of the will not be disturbed.

Id. review a trial‘We court’s of law to deapplication facts novo.”
Trust,Blagbrough 155N.H. at 33. accordWe deference to the trial court’s

fact,findings of historical where findings supported bythose are evidence
in the record.” Id.

The Pierros assert in supportseveral theories of their claim that the
subjectbeach is impliedlot to an thatservitude would allowthem use of the

Theybeach purposes. arguefor recreational that andFrancis Lord Frank
Lord created a developmentcommon scheme of awith access to common

forbeach lot the of allbenefit beachfront and back lot Theyowners. also
that aargue impliedservitude should be priorfrom use and based on

necessity. Finally, in impliedaddition to their arguments,servitude the
theyPierros assert that a prescriptive rightobtained to use the beach.

first turnWe to the Pierros’ assertion of equitableentitlement to an
aimpliedservitude from common scheme of development. equitable“[A]n

land,is a propertyservitude interest in a burdened appurtenant to the
land,”benefited which rests on a determination that the original promisor

and topromisee intended benefit a lot.particular Poye,v. 115Traficante
(1975).356,N.H. 359 An equitable “generalservitude arise when amay

.developmentscheme of . . owner acquiredbinds an who land withthe
(1981)v. Chandler, 130, 134notice of a restriction on it.” 121Arnold N.H.

omitted).(quotation “If an original generalowner has a schemeadopted for
ordevelopment parcelsubdivision of a certain tract or of andland has
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himbyintendeduniform restrictionsof lots therefromin his deedsinserted
all otherfor the ofto on each lot benefitby imposedbepurchasersand the

therebyare createdservitudesplan, reciprocalin generallots included the
Nashua, 74,106 N.H.Bouley Cityv.development.”all lots in theon the of

(1964). candevelopmentof begeneralintent to create a schemeSuch77-78
instruments, of thethe conductthe thelanguagefrom of“ascertained

atId. 78.surroundingand the circumstances.”parties,
Lord, as to FrancisHere, Frank successorthe trial court found that

communityLord, a lakeestablishinga common schemedid not continue
rather, conveyancesLord’sfound, that Franka lot. Itwith common beach

not include beachthat diddevelopmenta schemeseparateconstituted
that thecourt therefore concludedthe lot owners. The trialaccess for back

who purchasedthe beachfront ownersonlyeasement benefitsappurtenant
son,hisLord, conveyed bywerenot whose lotsland from Francis those

Frank Lord. We agree.

of the deeds. “Theanalysis examining languagethebegin byourWe
court; however, determi­for this ourinterpretation ultimatelyof deeds is

as properlyof a is on the intentionsparties’nation of the terms deed based
Inc., 118 N.H.Ossipee Village,court.” Robbins v. Lakebyfound the trial

(1978). deed,a the finder of facts534, construing language“In of536 the
atpartiesin of the thepossible positionas as theplace nearlymust himself

in of the surround­gather lightand their intentionconveyancetime of the
omitted).(quotationId. ating circumstances.” 536

aLord intended to createfindingtrial court’s that FrancisThe
purchased fromof beachfront lot owners whoservitude for the sole benefit

in thethe deeds fromby languagehim is record. Theamply supported
land” from him. The deedsonly buyingLord to “othersFrancis referred

land of said“equal rights buyinglot with othersgave specificthese owners
in indicatesNothing languagethisto the and shore road.?grantor shore

than to whom heanyoneto other thosethat Francis Lord intended benefit
owners and one backwhich includes the beachfront lotconveyed property,

that,compel findingin a absentNor the evidence the recordlot owner. does
todeeds, to create a servitudein the Francis Lord intendedlanguagesuch

from him.boughtthan those who landlot otheranybenefit owners

to aFrancis Lord intended createtheir assertion thatsupportTo
lots, inrely, part, uponPierros theof the back theservitude for the benefit

lot, rights”“equalto such he included the samefact that in the deed one
inThe onelanguagein the beachfront lot deeds.as was containedlanguage
all ofLord intendedto that Francisdeed is insufficient establishback lot

Valleythe lots. See Sunrightsto the as beachfrontthe back lots have same
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etc., Watts, 428, 433(1954); Schechter, 216,N.H. 112Co.v. 98 Carroll v. N.H.
(“[T]he(1972) grantormere that imposes219 fact a restrictions in ofpart

a tract of which he is notselling necessarilyland does lead to the conclusion
that he thereby applyintended to have the restrictions to his remaining
land.”); Fletcher, 464, (1965)v. N.H.Varney (implying106 466-67 ancf.
equitable servitude where 100 lots were laid out on a ofseries recorded

and but the or stillplans eighteen byall fifteen lots owned the real estate
restrictions).developer conveyedwere with the same

the the fromAlthough arguePierros that deeds Frank Lord demon-
intent expandstrate his to his father’s for the ofscheme benefit the back

lots, the themselves contain such language.deeds no Nor do the fromdeeds
byFrank Lord incorporate reference his father’s common scheme of

Hovanian, (1975)development. Regan 40,See v. N.H.115 42-43 (holding
that eachimplied easement arose because deed in chain of title referenced

Lourie, (1922)(whereplan); 389,v.community McCleary 80 N.H. 392 each
specificallydeed plan, plan partreferenced became eachessential of

Further,conveyance). the Pierros to point anyfail to circum-surrounding
anystances or by byconduct Frank Lord or to conveyedthose whom he

to anylots subjectdemonstrate intent that the back lots towere the same
asequitable servitude the beachfront lots.

arguenext theyThe Pierros that anobtained servitudeimplied
(Third)under theories of andprior necessity.use See RESTATEMENT OF

Property (Servitudes) (2000).2.12,§§ 2.15 byImplication prior use
concerns the use of benefited orproperty parcelsbefore two more are
severed.

a contrary expressedUnless intent is or implied, the circum-
stances that toprior conveyance severinga ownershipthe landof
into or aparts,two more use ofwas made one for thepart benefit

another,of aimplies that servitude was created to continue the
if,prior severance,use at the thetime the parties hadof

reasonable grounds expect conveyanceto that the would not
rightterminate the to continue the use.prior

added).§ 2.12, (emphasisId. at 159 Although trialthe court made no
specific findings regarding prior theory,the use it necessarily rejected the
claim. the specificabsence of afindings, presumed“[I]n court is to have

all findings necessary Home,made to support its decree.” Demers Nursing
Son, Inc., (1982)v. 757, omitted).Inc. Foss 122R.C. & (quotationN.H. 761

We conclude that the court reasonably havecould found that the useprior
theory inapplicableis here because the record is anydevoid of evidence
demonstrating that the thatproperty subjectbecame the back lots included

rights priorbeach byto severance Francis Lord. ParkSee Water Co.Gulf
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(Miss. 1988) (no1325,Co., 1331Dev. 530 2dSprings So.v. First Ocean
that usenot establishwhere evidence didon useprioreasement based

ownership).parceltime of severance ofexisted at

that thenecessity claimingdoctrinealso assert theThe Pierros
conveyed ...“deprive the landan servitude wouldequitablefailure to find

vicinityland in of theof thenecessary enjoymentto reasonablerightsof
Property (Servitudes),(Third) ofSee RestatementBeach Lot.”

rights necessaryare§ where thenecessity applies2.15.The doctrinesupra
enjoyment property.the of theto reasonable

to enjoymentlimited thoseare not to essential“Necessary” rights
requiredthose are reasonablyof include whichproperty,the but

If cannotpropertytheproperty.to make effective use of the
expense,effort or thedisproportionatebe used withoutotherwise

the of this section. Reason-necessary meaningare withinrights
normallyuse of all theable of the meansenjoyment property

normallyfor uses that would beparts propertyof theuseable
that oftype property.made of

Property(Third) (Servitudes), § 2.15 com-of supraRestatement
d 207.ment at

an servitude exceedsrequired impliedfordegree necessityThe of
Land,v. 176.10Acresthe Pierros. United Statesby Comparethat shown of

(D. 1983) (easementLess, 1379, bySupp.or 558 F. 1381-82 Mass.More
necessaryelectricityto isrightincludes install utilities becausenecessity

use), Barnett, 237, (Ky.S.W.2d 240residential Carr v. 580for modern and
(easement1979) could benecessity propertywhere notby impliedApp.Ct.

land), v. Cottonwoodwith O’Buckcrossing appellants’reached without
(Alaska 1988) (no813,Ass’n, 750 P.2d 819-20Village Condominium

antenna)of television andby necessity found for installationeasement
1962)(easements(Tex.Ranch, 196, 209Inc.,v. Rock 364 S.W.2dDrye Eagle

and“noveltyranch were easements” werepleasurefor and recreation over
specificmakeAlthough trial court did notby necessity).not easements the

issue, court that thepresumethis we that the found Pierrosfindings on
implyto to a servitude. See Demersnecessityfailed demonstrate sufficient

Home, Inc., record, any122N.H. at 761.The which lacks evidenceNursing
lotsinability enjoy “disproportionatethe to or their withoutof Pierros’ use

implied finding.thisexpense,” amply supportseffort or
finding theyin thatthat the trial court erredfinally argueThe Pierros

They trialchallengea to the the court’srightlacked use beach.prescriptive
the tax anduse deedpermissive;conclusions that: the Pierros’ was

Town the tolled theconveyance from the to DCSOAsubsequent quitclaim
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and Pierro’s theprescriptive period; propertyCarmine seasonal use of also
the trialprescriptive period. upholdtolled We the court’s determination

that the Pierros did not have a prescriptive easement.

byTo obtain possession,title adverse the claimants must show
they predecessors “adverse,that or their have oftwenty yearsachieved

continuous, uninterrupted” giveand of the so touse land “as to notice the
that claim beingan adverse was made to it.” Sleeper[owner] v. Hoban

(2008) omitted).580, 536Family 157N.H.P’ship, (quotation The courttrial
1993,found that the Townheld title to beach from tothe lot 1985 pursuant

80,to RSA chapter after the unknown owner of the lot failed payto taxes.
theyThe Pierros assert that used the beach from through1967 2002. In

thatarguing the Town’s and taxownership sale of the beach lot was
their twentyirrelevant to asserted ofyears uninterrupted usage,beach the

challenge validity However,Pierros the of taxthe deed. their challenge is
untimely (2003),pursuant action,to RSA 80:39 which states: “No suit or

proceedingother shall be tobrought contest the of a tax . . .validity sale
10 yearsafter from the date of ofrecord the collector’s deed.” See Hudson

606, (1995)v. Dev. 139City Corp.,Gate N.H. 608 (rejecting challengea to
a tax deed lack yearsfor of notice after expiration of ten-yearthe period,
because the statute “makes no express exception kind,for defects of any

otherwise”).jurisdictional or

fails,Because the Pierros’ taxchallenge to the validitydeed’s our
McIsaac, (1989),decision in Kellison v. 675,131 N.H. 681 applies here. In

Kellison, heldwe that “a municipality holding title to land through tax
more,proceedings,foreclosure without holds the in aproperty governmen­

use,tal capacity publicfor thereby the ofpreventing running the statute of
possessionlimitations in an adverse case.” Although we decided that a

municipality’s theownership interrupts running of the statute of limita­
tions, we did not determine the or ofeffect suchscope interruption on the
twenty-year prescriptive period. Consistent with authorityestablished in
this and other jurisdictions, we holdnow that a municipality’s title to land
through tax foreclosure proceedings extinguishes the prescriptive period
accumulated to aprior tax sale.

Courts are divided regarding “the effect of taxa sale and the ornature
quantum Annotation,of estate acquired by purchaser.” Quantumthe of

Acquired byEstate Purchaser at Tax Sale Property SubjectWhich is toof
(1931)Interests, 416,Successive Estates or 75 A.L.R. 417Different

omitted).(quotations majorityThe view is that:

proceeding strictly rem,the is in conveyed[W]here the title aby
nonpaymentsale for of nottaxes is themerely persontitle of the

who had been assessed for the taxes had neglectedand to pay
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simplethe in feetitle to landthem, paramountandbut a new
sovereign,from theabsolute, by independent grantancreated

theprior toexistingandequitiesall encumbrancesand free from
view,to thisAccordingprevioustitle of the owner.uponsale the

titles, and not tooperatesallbreakinga ofuptax title isthe
titleperfectIt is a new anddestroyto them.butsupport

state, the sum of old titles.merelythe notemanating from and

omitted). “that thepositspersonamAn in viewopposingId. (quotation
by personheld theno title than wasgetsat the tax sale betterpurchaser

one,view, a and the. . . the title is derivativeAccording to thisassessed.
interest, is,it of the taxonly whateveracquires apparentthepurchaser

Id.delinquent.”
athat a sale creates “newsupportscase law the view taxHampshireNew

Id.; v.in absolute.” see Smithsimpleand title to the land feeparamount
(1845) (“NoMesser, 420, bytitle can a collector’s deedpass17 N.H. 428

v.statute, in also Eastmanfee-simple.”);under the but an estate see
(one(1880)408, a collector’s deedThayer, 60 N.H. 418 who receives

orof all other liens thereon titlesacquires title to the land “devested
thereto”). acquiredthe of title interestsAlthough defining scopeour cases

possessors,tax involve the of adverse thea sale do not intereststhrough
275,Morrissette,are In v. 109 N.H.applicable Spurgiashere.principles

(1969), terminates278 we concluded that the issuance of a collector’s deed
in The inprevious property. taxpayer Spurgias,the theowner’s interest

deed, soughthis a tax a collector’s tobyof sale andpropertydivested
the of theproceedsthe the town received from salesurplusrecover

auction, taxes, charges, atpublicat a less and fees. Id. 276.property unpaid
surplusof toany right taxpayer proceedsconcluded that the theWe
of collector’sfrom resale ended when the issuance theresulting the town’s

atredemption.the of Id. 278.taxpayer’s rightdeed terminated

319, 324138of Windham,in First NH Bank v. Town N.H.Similarly,
do(1994), on a notmortgages taxpayer’s propertywe held that recorded

rightof ofexpirationof tax lien deeds after thesurvive the issuance
Intherebyencumbrances are divested.”previous“becauseredemption

it attaches tomortgagelien to the becausesuperiorthat the tax isfinding
itself, lien upthat the tax title from the “breaksthe land we noted derived

Bank, new andNH 138 N.H. at 324.previous “[A]all titles.” First
unpaidforchargedthe landindependent percenttitle to one hundred of

ultimate tax lien Id.procedure.”of the alternateproducttaxes is the
comport thein First NH Bank withSpurgiasOur conclusions and

80,in authorizes theset forth RSA whichstatutory chapterscheme
“100 anda commonpercenttax deeds. The lienholder takesissuance of lien
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lien,undivided interest in the property” upon execution of the tax RSA
(2003),80:61 and this interest matures into a tax title theupon termination

the taxpayer’s rightof of and ofredemption the execution the tax deed.
(2003); Bank,RSA 80:76 see also First NH N.H. at138 324.

Our theposition regarding status of tax titles out of taxarising sales is
consistent the majority acquiredwith view that taxproperly titles are new

ofgrants by sovereign entity.title the For inexample, Jung,v. 783Lippert
(Md.206, 214 2001),A.2d the Maryland Court of held thatAppeals nineteen

years of a taxpossession prioradverse to and proceedingsale foreclosure
not twenty-year perioddid count toward the statutory because the tax sale

Therefore,aand foreclosure new againstcreated title. title which“[t]he
was,possession time,the ... at running, longeradverse one no exists.” Id.

“In titles derived from valid properand tax sales and proceed­foreclosure
in forings, order the inchoate possessionadverse to intoripen actual title

by adverse the ofpossession, period twenty years must run from the
creation of the new title.” Id.

SupremeThe Court of Colorado employed a similar inanalysis
thatholding bytitle adverse possession a taxupon“vanish[ed]” issuance of

title and that possession“adverse to aprior the creation of tax lendstitle
supportnot the least the Everett,to title claimed thereafter.” Harrison v.

(Colo. 1957) omitted).216,P.2d 219308 (quotation

The issuance of a valid treasurer’s virgindeed created a title
erasing all former ininterests the land. When the treasurer issued

law,his tax deed in conformity with he initiated a new title to the
lands conveyed.so The wipedformer title is out aand fortiori
former charges title,liens and on Asuch lands are removed. tax
from very nature,its has nothing to do previouswith the chain of
title; not in any waydoes connect itself with it. It a breakingis up
of all previous By new,titles. a tax acquiresdeed one a indepen-
dent and paramount title to property.the

(quotations omitted);Id. and Deniston,citations see v.Mills 299 S.W.2d
(Ark.195, 1957);196 311, (Wash.Johnson v. Burgeson, 170 P.2d 312-13

1946).

In of ourlight precedentown and of jurisdictions,that other we
theadopt majority view that the creation of a new title through a tax sale

terminates therunning statutory periodthe of in which possessionadverse
ripen.could The allege theyPierros that established their prescriptive

However,rights from 1967 until twenty-year2003. the prescriptive period
byinterruptedwas to the Townconveyance by bytax deed in 1985 and the

ownership most,Town’s from 1985 Atto 1993. the Pierros demonstrated
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the Pierrosthe tax sale. Becauseafteronly yearsfor tencontinuous use
useuninterruptedofshowing twenty yearsofto their burdenfailed meet

deed, not address theirtax we needbytitle thethe new createdagainst
findings.court’sto the trialchallengesother

Affirmed.

Duggan Hicks, JJ., concurred.Dalianis, and
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