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the Pierrosthe tax sale. Becauseafteronly yearsfor tencontinuous use
useuninterruptedofshowing twenty yearsofto their burdenfailed meet

deed, not address theirtax we needbytitle thethe new createdagainst
findings.court’sto the trialchallengesother

Affirmed.

Duggan Hicks, JJ., concurred.Dalianis, and
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Osbum, on theP.A., D. Morrissette{Markof ManchesterMcDowell &
plaintiffs.for theorally),andbrief

Law, P.C.,Kalman, ofF. at Plaistow ValvanisAttorney {TheaS.Sumner
brief, theorally),Mr. forthe and KalmanF. Kalman onand Sumner

defendant.

CONBOY, defendant, Jaskunas, an of theappealsDoris from orderJ. The
J.){Lems, in favor of thesummary judgmentgrantingCourtSuperior

Coco, awarding attorney’sthem feesand Susan andKevinplaintiffs,
thetheyto that fromdefending purchasedin the title landincurred

affirm.defendant. We
(2006).Coco, N.H. The Porterscase to Porter v. 154 353This is related

in Thepropertyof Fremont.plaintiffs adjacent parcelsthe ownand
approximatelya constitutingtheir vacant lotpurchased property,plaintiffs

(the then-husband,and C.from the defendant herproperty),five acres
Therriault, $11,000, warrantya deed within 1986 for and receivedLarry

2003, plaintiffsthe tobrought againstIn the an actioncovenants. Porters
theplaintiffs requestedTheproperty.title to 2.2 acres of thequiet

warrantythe of thepursuantto the action to covenantsdefendant defend
at owndeed, up defense theirplaintiffsbut refused and the took theshe

2, 2004, the actionplaintiffs present againstthe filedexpense. AugustOn
warrantyof the covenants.allegingthe breach deed’sdefendant

2005, in favor of thegranted summary judgmentIn trial courtthe
the resin title them on basis ofquiet againstthe Porters’ actionplaintiffs

by the defendant.quiet broughtfrom a 1982 title actionjudicata arising
motion actionthe defendant’s to dismiss thisgrantedThe trial court then

thewarranty requiredtrial court that the deedher. The reasonedagainst
claims,”and, the Porters’against onlyto “lawful becausedefendant defend

unfounded, legalplaintiffs’the was not liable for theclaim was defendant
fees.

however, summaryofgranttrial court’swe reversed theappeal,On
Porter,againstPorters filed them.to in the suit thejudgment plaintiffsthe

by judicatanotthe Porters were barred resN.H. held that154 353. We
inpredecessorstheir1982 title result becauseattacking quietfrom the

in a ofinterest, portionto a interestWilleys, potentialthe were known have
1982 action. Id.regarding theproperlywere not noticedpropertythe but

for Id. atthat case trial. 359.at 357-58.We remanded
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trial, the aplaintiffs non-monetaryOn the eve of the Porters and reached
they disputedthe them.settlement wherein divided land between The

kepther ofapprised negotia-defendant and counsel were the settlement
tions, court theparticipate approvedbut did not in them. The Porter-Coco

2007.Aprilsettlement in
then for inparties summary judgmentThe filed cross-motions the

forpresent liability plaintiffs’case on the issue of the defendant’s the
fees,costs, inincluding litigationdefense the asattorney’s Porter-Coco well

The court inlitigation. granted summary judgmentas this favor of the
claim for and fees in theplaintiffs on their costs incurred Porter-Coco

$41,775.89.The thelitigation, plaintiffsand awarded them court denied fees
or in this the notlitigation, plaintiffs appealedcosts incurred and have that
ruling.

reviewing“In the trial summary judgment rulings,court’s we consider
the light partythe evidence in most favorable to each in its capacity as the

and, exists,if issue of factnonmoving party genuineno material we
determine whether the is entitled to as amoving party judgment matter of

Comm’r.,law.”N.H. Assoc. Counties v. N.H. Health &Dep’t Humanof of
(2007).Servs., 10, 14156 N.H.

The conveyeddefendant concedes that she and her husband the property
covenants,plaintiffs warrantyto the with the includingstandard those

andpertaining to title defense. further that she was timelyShe concedes
by claim,and noticed theproperly plaintiffs regarding the Porters’ adverse

claim,that to againstshe was asked assume the defense that and that she
refused to so.do She asserts that she was not toobligated defend the

2008)plaintiffs’ topursuant (Supp.title RSA 477:27 thebecause Porters’
claim was not “lawful” in it prior judicial adjudica-that was settled to any
tion on the merits and that it was unfounded from the outset. She also

is notargues that she liable for fees orplaintiffs’ attorney’sthe costs under
RSA 477:27 the plaintiffsbecause failed to claim other thandamages the
costs of thatFinally,defense. she asserts even if she is liable for damages,
her ofliability $11,000.is limited to a fraction the 1986 ofpurchase price

The liability plaintiffs’defendant’s for the feesattorney’s and costs
incurred in litigation interpretationthe Porter-Coco turns on our of RSA

law,interpretation477:27.“The of a is a whichquestionstatute of we review
de Co., 472, 479novo.”In the Matter Home 154N.H.Liquidation Ins.of of
(2006). guided ofby“We are a number ofprinciples statutorywell-settled

goalconstruction. is to inapply light legislature’sOur statutes of the intent
them,in inenacting light policyand of the tosought bybe advanced the

entire statutory Employeesscheme.” State Assoc. N.H. v. N.H. Div.of of
(2009) omitted).Personnel, 338,N.H. (quotation158 343 “When construing

statute,athe of examine inmeaning languagewe first the found the
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statute, ordinary meanings toplainascribe the andpossible,and where we
omitted). isolation,innotinterpret“We statutes(quotationwords used.” Id.

omitted).scheme.” Id.statutory (quotationin of the overallbut the context
provides:RSA 477:27

form to this sectionfollowing appendedA in substance thedeed
delivered, have force and effectshall, duly executed and thewhen

heirs, andsimple grantee,of in fee to the successorsa deed
use, on thepart grantor,to their own with covenant the ofassigns,

that,herself, administrators,heirs, atfor or executors andhimself
deed, lawfullythedelivery grantorthe of the of such wastime

saidsimple premises,in of the that thegrantedseized fee
incumbrances, stated, thatfree from all aspremises exceptwere

thegoodthe had to sell and the same tograntor right convey
will,heirs,grantee, assigns,and and that the grantorsuccessors

shall,heirs, executors, andthe and administrators warrantand
heirs,grantee assigns,the same to the and successors anddefend

against persons.the claims and demands alloflawful

added.) The that the from the defendant(Emphasis parties agree deed and
warranty provisionsdeed to theplaintiffs subjectTherriault to the is a of

plaintiffsstatute the a ofprovides rightRSA 477:27. The thus defense
claimsagainst all “lawful” and demands.

argument that she waswill first consider the defendant’s notWe
obligated againstto Porters’ claim because the claimwasdefend the settled

a the merits. noteprior judicial initiallyto determination on We that a
ofsettlement does not foreclose a court’s evaluation thereasonable

See, Herrera,e.g.,lawfulness of the claim. Garcia v. 959 P.2dunderlying
(N.M. 1998)(trial533, 537 maycourt evaluate evidence of title to determine

reasonable,whether is underlyingsettlement and therefore whether the
lawful). Furthermore,warrantyclaim asubject granteeto covenants was

who to a ofvoluntarily yields paramount mayclaim title nonetheless claim
a Id.warranty.breach of

request attorney’sThe forplaintiffs’ compensation for their fees
and from thestemming alleged dutycosts the defendant’s breach of to

is, essence, “Aindemnity. indemnitydefend in a claim torightfor arises
legally required pay obligationwhere one is to an for which another is

384,Co.,Roebuck 114primarily liable.” Morrissette v. Sears & N.H. 387
(1974) (citation omitted); 823,Allen,Drudingsee v. 122 N.H. 824-25also
(1982) warrantywere for(purchasers damagesawarded breach of deed

indemnification,covenants, fulland sellers entitled to includingwere
fees, the thatattorney’s property).from sold them the “Whilecorporation
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prejudgment paymenta in extinguishsettlement does not a ofright
indemnity, the must show that the settlement[indemnitee] was made under

volunteer,legal compulsion, rather than as a mere for indemnity is not
Morrissette,available for payment voluntarily made.” 114 N.H. at 387

(citations omitted). Moreover, an “indemnitee’s unilateral acts settle-[of
ment], faith,albeit reasonable and undertaken in good cannot bind the
indemnitor; notice and an opportunity to defend indispensableare the due

(citation omitted).process satisfying elements.” atId. 389

If the indemnitor approves the settlement or defends unsuccess-
claim,fully against originalthe he cannot later question the

liability originalindemnitee’s to the claimant. If the indemnitor
course,declines to take either then the onlyindemnitee will be

torequired potentialshow liability originalto the inplaintiff
to supportorder his claim againstover the indemnitor.

(citation omitted; added);Id. emphasis see also Chicago, R.I. & P.R. Co. v.
(10thMills, Cir.) (“[W]hereDobry 785,Flour 211 F.2d 788 the indemnitor

liabilitydenies under the indemnity contract and refuses to assume the
claim,defense of the then the indemnitee is in full charge of the matter and

may a goodmake faith settlement without assuming the risk of being able
to prove absolute legal liability or the actual amount of the damage.”), cert.
denied, (1954).348 U.S. 832 We likewise in Clarke,stated Eaton v. 80 N.H.
577, 578(1923),that a warrantee’s notification to his warrantor and request
that the warrantor assume the defense of a claim against title would have
been sufficient to prevent the imposition anyof liability upon warrantee,the
regardless of the outcome of the underlying lawsuit. together,Taken our
precedent establishes that a warrantee whose case has settled establishes
that he or she is entitled to byindemnification showing his or her own
potential liability, as well as notice to the warrantor and an opportunity to
defend aagainst pending claim.

Here, partiesthe agree that the defendant received timely notice of the
Porters’ claim anand opportunity to defend against it. The plaintiffs’
burden of showing their potential liability as to the Porters’ claim is
coextensive with the burden of showing that their settlement was reason-
able and entered into in good faith.

In examining case,the settlement in this we conclude that trialthe
court properly found that it was reasonable and entered into in good faith.

previouslyWe have thatruled the a rightPorters had to pursue their quiet
title action and that they were not foreclosed from doing byso Jaskunas’

quiet Porter,1982 title decree. 154 N.H. at 359.We also observed that the
claimPorters’ had at potential success,least likelihood of in that the

guardian ad litem’s inreport prepared connection with the 1982 quiet title
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at theacreage parcelin of“noted the increase the [Jaskunas/Coco]action
intrial courtat 357. Theparcel...Id.of theexpense [Porter]apparent

thefound the Porters and Cocosdispute likewise that “bothpresentthe
thethe Cocos’ deed andpositions”or as “[b]othhad colorable defensible

Thedisputedthe land.”descriptionsdeed contain that includedPorters’
observed, surveyedtheir propertyfurther “The Porters had hadtrial court

2002, that constituteddisputed propertyand this indicated thesurveyin
to theircontrary proofs supportproperty.of their The Cocos hadpart

settlement, had incurredplaintiffs alreadyAt the oftime theposition.”
thelosingran the risk ofattorney’s expenses, theyfees and andsignificant

Thehalf of theirnearly property.constituteddisputed property, which
attorney’sin ofdamagesdecision their terms bothmitigatetoplaintiffs’

reasonable, and notloss was therefore doespotential propertyfees and
theagainsttheir action for indemnification defendant.preclude

ofrejectionThese circumstances also result in our the defendant’s
not “lawful”that the Porters’ claim was unfounded and thereforeargument

not “lawfulthe 477:27. statute does definemeaningwithin of RSA The
however, isa “lawful” claim is a claim thatGenerally,claim” or “demand.”

ofto or law: in a courtpermitted by“conformable law: allowed enforceable
Third New INTERNATIONAL DICTIO­law: LEGITIMATE.” WEBSTER’S

2002). law,Thus, maya in it1279 ed. if a claim has basis(unabridgedNARY

term,a A an evenconsidered “lawful claim.” “demand” is broaderbe
atseeking“the or for what is due or claimed as due.” Id.including asking

598.

477:27,of the defendantNotwithstanding wordingthe broad RSA
the was not claim orargues that Porters’ claim a “lawful demand” sufficient

to cites supportto invoke the covenant defend. She Eaton asdefendant’s
in an“[e]xpenses againstfor her assertion that incurred defending

by warranty.”claim recovered those bound theunfounded cannot be from
law,Eaton, this theAlthough80 N.H. at 578. is an accurate statement of
Porter,court, inby byfound trial and this courtfacts as the as discussed

353, above, quietPorters’ title action154 N.H. and demonstrate that the
plaintiffs potentialwas not unfounded. Because the have established their

least,Porters, was, verythe a “lawful”to the the Porters’ claim atliability
claim, to a RSAwhich the were entitled defense underagainst plaintiffs
477:27.

that her be to loss ofargues liabilityThe defendant next should limited
are a 1986damages, which she asserts no more than fraction of thetitle

$11,000.of not the reason-price challengeThe defendant doespurchase
awarded, thatplaintiffs’of the fees and costs that were but assertsableness
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fees,”the statute does not provide “attorney’sfor and that we should not
imply such a inright the absence of specific statutory language.

We thatrecognize RSA 477:27 does not include the words “attorney’s
in mandatingfees” “that grantorthe -will... warrant and defend” the deed

covenants; indeed, the statute is silent as to the appropriate remedy when
a grantor breaches the statutory covenant. We therefore look to the
common law to determine the proper remedy for breach of covenants in a
warranty deed. See v. 100,Wenners Great State 140Beverages, N.H. 103
(1995)(“While plaintiffa may pursuenot a remedycommon law where the
legislature intended to itreplace statutory action, here,with a cause of
there has been no statutoryclear intent supplantto the common law cause

action.”).of

The common law establishes a guarantor’s obligation to assume a
paydefense or to the reasonable expenses relating to a claim inmade

connection with the covenant of seisin or title. “A party ... is entitled to
recover of the covenantor all reasonable costs aattending litigation of the

Towle,question 531, 537of title.” Drew v. (1855);30 N.H. see also Kennison
220, 221-22(1846)(“ForTaylor,v. 18 N.H. the breach of deed’s warranty[a

covenants], plaintiffthe is entitled to price land,recover the of the which he
paid,has his expenses in defending the action upon evicted,which he was

including counsel amongfees those necessary expenses, and a reasonable
remuneration for personalhis pains matter.”);and introuble the
Groetzinger, Breach the Warranty Covenants in Deeds and the Allow­of

(1975)able 1, (‘WhenMeasure 17Damages, N.H.B.J. 11-12 the vendorof
has notice and fails to defend a againstsuit a bycovenantee a party,third

expenses suit,the in defendingincurred the with interest thereon from the
date of payment may be covenantee.”).added to damages awarded the

The two cases the defendant incites ofsupport her contrary
argument do not acompel different result. She relies first upon Willson v.
Willson, (1852).25 N.H. 229 Willson distinguishableis because the issue
there was whether damages could include the increase in the value of the
disputed sale,land subsequent to the rather than damageswhether could

aninclude award of litigation costs. The cites,other case that the defendant
Winnipiseogee Eaton,v.Paper (1888),Co. 65 N.H. 13 supports our
conclusion that attorney’s fees are properly awarded here. “The rule of
damages upon the breach of these [warranty covenants is thedeed]

paidconsideration and interest from the date of conveyance, with the cost
suit attending eviction.” Co.,Winnipiseogee Paper 1465 N.H. atof

added; omitted).(emphasis citations
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fees, theawarding attorney’sthe trial court inalleging byIn error
of the “DAM­heading,the trial usealso court’supondefendant relies

However, the the trialheading,in its underin its narrativeorder.AGES”
the costs ofplaintiffs’constitutesthat the amount awardedcourt clarified

above,fees, and, correctlydefense, as discussedincluding attorney’s
infor these costsindemnify plaintiffsto thethe defendantrequired

Therefore, upholdwe trial court’swith the Porters’ claim. theconnection
amounts, in the“damages,”indemnification which it labeledaward of

attorney’sof fees.plaintiffs’of the costs suit andamount
to RSA 477:27authorizesThe defendant also asks us consider whether

loss damages.of a claim for of titlepotentialaward of costs independentthe
part grantor:on the of theseparate477:27mandates four covenantsRSA

(1) deed,“that, grantor lawfullyof the wasdeliveryat the time of the such
(2) “thatsimple granted premises”; premisesin fee of the the saidseized

(3)stated”;incumbrances, grantorfrom all as “that theexceptwere free
heirs,convey grantee,to sell the same to the successorsgood righthad and

“(4) . . warrant defend thegrantorand that the will. andassigns”;and
heirs, assigns, against the lawfulgranteeto the and successors andsame

therequiresall The fourth covenantpersons.”claims and demands of
same,” is, the and rightto “the that clear titlewarrant and defendgrantor

silent,set forth in the first three covenants. The statute isconveyto
however, plaintiff allege damage flowingas to the to which a mustextent

thethe a claim for breach ofsupportfrom breach of covenants topredicate
look law in this area. Seeto defend. therefore to the commoncovenant We

Wenners, N.H.140 at 103.

context, the toIn the indemnification where indemnitor declines
claim, only“the indemnitee will beagainst originaldefend the then

to in order topotential liability original plaintiffto show therequired
Morrissette, 114 at 389againsthis claim over the indemnitor.” N.H.support

added).(citation omitted; The writ declaration includesemphasis plaintiffs’
that of andallegation they potential property“face the of the loss thean

same,” Thus,three theenjoyment invokingof the first covenants.quiet
claim,the to assert aargument plaintiffs “damage”defendant’s that failed

that the claim andthat is an was not lawfuland admission“[t]his [Porters’]
byof not thewarranty,” supportedthere was no actionable breach is

trialappeal summaryWe note this is limited to the court’srecord. that
meritsorder on costs. The trial court did not address thejudgment defense

issue is us.damagesclaim for title and that not beforeanyof defective

deed, theconveying by warrantyIn summary, by propertythe
to theto either defend the titleresponsibilitydefendant assumed the
doinginor for their reasonableindemnify plaintiffs expensestheproperty
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claim,so. Her to againstfailure take on the defense a lawful title despite
repeated requests, results in her toresponsibility pay plaintiffsthe their

litigation expenses, includingreasonable attorney’s fees.

Affirmed.
DugganBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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