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Fuller,A. D. seniorattorney general assistantKelly Ayotte, (Stephen
on the and for the State.attorney general, orally),brief

Hausman, defender, Concord, on theappellateassistant ofStephanie
orally,and for thebrief defendant.

j. III,DUGGAN, defendant, Joyce, guiltyPatrick found basedThe W. was
of the intent tostipulated drugfacts of a controlled withupon possession

2008).(2004) (amended an theHe order ofappealssell. See RSA 318-B:2
J.)(Nadeau, motion suppresshis to evidenceSuperior denyingCourt

investigatory stop.an reverse and remand.duringseized We
tothe on the motionfollowing hearingThe facts were adduced at

2007,2, Doylep.m.8:18 on November Officersuppress. approximatelyAt
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of Londonderry Departmentand Officer Archibald the Police received a
thatreport dispatch smoking marijuanafrom a woman was outside a

Londonderry.located at South Road in There twobuilding apart-83 are
located at thatbuildings Doylement address. Officers and Archibald

call,within inresponded receiving separatefour minutes of the cruisers.
Londonderry Adam inDyer justDetective arrived his ownvehicle after the
other officers.

All three officers on the and ofparked street walked around the side one
Theyof buildings parking only occupiedthe to a lot. saw one in thevehicle

lot; on, driver,it was with its with arunning lights male later identified as
defendant, sweatshirt,graythe and a female apassenger, wearing hooded

in the front seat. The vehicle was was one ofproperly parked facingand the
apartment in thebuildings complex. approachedArchibald the driver’s side
of Doyle approachedthe vehicle and the side.passenger’s The car windows
were and both theopen, defendant and the female passenger smokingwere
cigarettes. Dyer at the rear of thestayed vehicle.

Doyle spoke there,to the female passenger, explaining why they were
and asked her for identification. The woman thatstated she not havedid

identification,her but that her wasname Thelma Sousa and that she lived
at 83 South Road. asked toDoyle stepSousa out of the car. complied.She

theySousaHe told that had a call that marijuanareceived she was smoking
residence,of theoutside and she that Doyledenied she had been so.doing

whyasked Sousa theand defendant were in the ear.sitting Sousa stated
that they gone Quickhad to the forStop cigarettes, and that the defendant
was a friend nervous,who had driven her there. appearedShe and again

they marijuana.denied that smokingwere testified heDoyle that did not
Sousa doing anythingobserve that would indicate that and theshe

smoking marijuana,defendant were but marijuanathat whopeople smoke
cigarettesoften use maskingas agents.

While Officers Doyle spoke Sousa,and Archibald to the defendant and
DyerDetective from thatdispatch anonymouslearned the hadcaller stated

smoking marijuanathat the woman was named Thelma a grayand wore
Dyer Doylesweatshirt. asked to have Sousa come to the rear the car.of

Dyer an anonymoustold Sousa that caller had stated that had beenshe
in activity. thatdruginvolved She denied she Dyerhad been. testified that

nervous,Sousa appeared very and smelled of “fresh marijuana.” Dyer
on,asked her whether had whatany drugs,she was andgoing why someone

reportwould that was smoking marijuanashe there. Sousa continued to
deny “that there on.”anything goingwas

Meanwhile, Officer Archibald thetook defendant’s identification and
defendant,it to him. As speakingreturned Archibald finished with the

Doyle began with himspeaking through passenger’sthe side window.
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werethe officersmarijuana. explained whyHeanynotDoyle did smell
person smokingof thethere, descriptionthethat matchedand Sousa

name andfor hisasked the defendantmarijuana building.outside the He
he hadthatrespondedin the The defendantlot.doing parkingwhat he was

Atcigarettes. point,someupto to somepicka ride the storegiven Sousa
about a womananythinghe knewdefendant whetherDoyle asked the

Doylehe not. askedstated that didmarijuana and the defendantsmoking
about,that to know andin car he neededanythingthere was thewhether

think of.” asked the defendantthat he could Herepliedthe “notdefendant
refused, statingcar.could his The defendantpolice “check[]”whether the

his car.that it was mother’s
with thebegan speakingside andDyer passenger’scame to the

“narcoticsPerry bringcall to hisDyer Doylethen told to Officerdefendant.
marijuana while hehe smelled freshdog” to the scene becausedetection

inhad theto the and because Sousa beentalkingwas outside carSousa
at 83 Souththe that the officers arrivedvehicle. From timedefendant’s

to fifteenapproximatelythe narcotics tenthey dogRoad until called for
passed.minutes had

dog. DyerHe thenthe call for the askedThe defendant overheard radio
moved to the driver’sPerry Dyerwhen arrived.going happenwhat was to

hearingat that “whensuppression [he]of He testified theside the vehicle.
side smell thattalking at the driver’s couldbegan defendant] [he]to [the

out ofmarijuana comingof he smelled on Sousa] [the]same odor [that
that, marijuanahe onthe because smelledDyervehicle.” told defendant

tomarijuana began talkingwhen he thepersonSousa’s and smelled
side, Perry drug-at Officer would come with thedefendant the driver’s

happento car. asked what woulddog “check” the The defendantsniffing
ear,”next, if on thedogthat the “alerted the officersDyer respondedand

The defendantand seek a search warrant. askedimpoundwould his vehicle
that, theyif aDyer stated that obtainedwhat would after andhappen

car, ifwarrant, they drugs,and found thetheysearch would search the
charged.defendant could be

andthat to be “honest” askedDyerdefendant told he wantedThe
did notrespondedhim. that he could butspeak Dyerwhether he could to

Dyeron him.marijuanathat he had somehave to. The defendant admitted
marijuana.the Thegiveto out the vehicle and to himstepasked him of

inmarijuanathere moreDoyleand informed that wascomplied,defendant
the console of the vehicle.center

a ofas result thesuppressmoved all evidence obtainedThe defendant to
suspicion topolicethat the lacked reasonableinvestigatory stop, arguing

I, Article 19 of the Statehis under Partrightsseize him and thus violated
to FederalAmendments thethe Fourth and FourteenthConstitution and
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argued policeConstitution. He also that the unlawfully expanded the scope
stop subjected interrogationof the and him to custodial warningwithout

Arizona,rights. 436,him of his Miranda v.See Miranda 384 444-45U.S.
(1966).Following hearing, motion,a the trial court the rulingdenied that
the officers had tosuspicionreasonable detain the defendant when they

car,approached the and that the didpolice not seize the defendant until
they obtained his and him atlicense “held the car for further inquiry.”

first Constitution,We address the defendant’s claims under the State and
Ball,opinions guidance only. 226,cite federal for State v. 124 N.H. 231-33

(1983).“In reviewing rulings,the trial court’s acceptwe its factual findings
theyunless lack insupport clearlythe record or are erroneous.” State v.

(2009) omitted).Steeves, 672,158 N.H. 675 (quotations We thereview trial
court’s conclusions of law de Id.novo.

To determine whether the officers a investigativeconducted lawful
first,conductstop, two-step“we a inquiry: we whendetermine the

second,seized; whether,defendant was time,we determine at that the
possessed suspicion was,a reasonable theofficer[s] that defendant had

wasbeen or about to engaged activity.”be in criminal Id.

all“Not interactions between the police and citizens involvea seizure
Beauchesne, 803, (2005).of the person.” State v. 151 N.H. 809 “So long as

a person leave,reasonable would feel to encounter,free or terminate the
I,isthe citizen not underseized Part Article 19 theof State Constitution.”

Licks, (2006) (citations491, omitted).State v. 154 N.H. 493 Accordingly,
officers],“[o]nly bywhen the of physicalmeans force or authority,show of

wayin some libertyha[ve] restrained the of a citizen may we conclude that
a Steeves,‘seizure’has occurred.” 158 N.H. at 675. “Circumstances indicat­
ing authority’a of might‘show include threateningthe ofpresence several
officers, the display officer,of a weapon by physicalan touchingsome of the
person, the languageor use of or of indicatingtone voice that compliance
with the officer’srequest might compelled.”Beauchesne,be 151N.H. at 810
(citation omitted).

objectively seized,We determine whether the defendant was and “ask
whether, in view of all of the incident,circumstances surrounding the a

personreasonable would have that .believed he . . was tonot free leave.”
Steeves, 675;158 Bostick,N.H. at see 429,also Florida v. 501 437U.S.
(1991) “whether,(noting that crucial test is into all oftaking account the

encounter,surroundingcircumstances the the conductpolice would have
communicated to a personreasonable that he not at toliberty ignorewas

business”).presencethe police goand about his
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officer’sfirstupon thewas seized “eitherthat hearguesThe defendant
or, alternatively, whenthereafter,”shortlyorto the vehicleapproach

not when thepinpointlicense. The State doesArchibald hisOfficer obtained
occurred, the not seize the defendantpolicethat didarguesseizure but

— oncespecifically,to sosuspicion dothey had reasonableuntil after
theon Likemarijuanathe of fresh Sousa.smelled odorDyerDetective

themoment that defendantState, court not the exactpinpointthe trial did
his licensepolicenot until the tookseized, that was seizedbut found hewas

questioning.at ear for furtherand held him his

notseizure doesargument. “[A]thedisagree with defendant’sWe
aand asksan individualpolice approachesa officersimplyoccur because
v.identification.” Stateor to examine the individual’squestions, asksfew

Brown, 164, 168Daoud, 779, (2009); v. 155N.H.782 see also State158N.H.
(1996).258, courts(2007); Quezada, 260 “Numerousv. 141 N.H.State

in a carperson parkeda seatedapproachesthat an officerrecognize when
Licks,in itself not constitute a seizure.”asks this and of doesquestions,and

493.154 N.H. at

defendant, latest,atthe the whenthat the officers seizedWe conclude
theto to the scene withDoyle Perrycall comehe overheard Officer Officer

a in the defendant’spersonAt that reasonablenarcotics-sniffing dog. point,
Doyle calledto See id. Whennot have felt “free leave.”position would

ten to fifteenthe forPerry, approximatelythe had been on scenepolice
uniform,officers, in the defendant’stwo surroundedpoliceminutes. Three

car, hadpoliceof and theDoyle stephad asked Sousa to out thecar.
hadtheythe whetherSousa and defendant aboutrepeatedly questioned
thatof the indicatedquestioningsmoking marijuana. persistencebeen The

never told theterminate the encounter. The officerspolicethe would not
at oralto As the State concededthat he was free leave.defendant

heard the call for the narcotics-­when the defendant officersargument,
that not bereasonably have concluded he wouldsniffing dog, he could

and the arrived andPerry dog completedleave scene untilallowed to the
investigation.their

Beauchesne,law. In weis with our caseThis determination consistent
I, 19, thethat, policethe defendant was seized whenheld under Part Article

toand the defendanthimself as a officer orderedpoliceofficer identified
Beauchesne, Quezada, determinedSimilarly,N.H. in westop. 151 at 815.

yelled, “Hey, you, stop”an officerthat the seized the defendant whenpolice
Quezada, at upon141 N.H. 260. Basedspeak you.”and I want to to“Hey,

hour, thecircumstances, the of inincluding peoplelate lack otherall of the
of the officer’sarea, of uniformed officers and the naturepresence two
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we that “norequests, personconcluded reasonable would have believed he
simplyto the officer andignore away.” Finally,was free walk Id. in State v.

McKeown, we found that the was thedefendant seized when officer “came
boat,”toward the in adirectly kayak patroldefendant’s marked asked the

device,if had a personaldefendant he flotation and waited to determine
(2004).McKeown, 95,he suchwhether had a device. 151 N.H. 97-98 We

thatconcluded these factors that the compliance“indicate[d] defendant’s
with the questioning mandatory”officer’s was so that “a personreasonable
would not feel free to decline the officer’s request or otherwise terminate

(brackets omitted). Thus,the encounter.” Id. and we havequotations held
that, a personwhen the order “to andpolice stop questionsanswer . . .

commands, ...coupled[s]uch with a of investigative pursuit,measure [do]
not... a person feelingreasonable to disregard police[leave] free the and

away.” Sullivan, 124,walk v.simply (2008);State N.H.157 130 see
Beauchesne, 815; McKeown, 97-98;151 N.H. at Quezada,151 N.H. at 141
N.H. at 260.Accordingly, we conclude that the defendant was seized when
he overheard Officer callDoyle narcotics-sniffingfor the dog because a

personreasonable in positionhis would not have felt “free to leave.” See
Licks, 154 N.H. at 493.

whether, seizure,We next consider at ofthe moment the officers had
reasonable thatsuspicion the defendant was inengaged criminal activity.

arguesThe defendant thethat officers suspicionlacked reasonable because
anonymous tipthe was insufficient to hissupport detention and the police

had no basis suspectto that he ahad committed crime.

“For a police officer to anundertake investigatory stop, the officer
must have reasonable suspicion, uponbased specific, articulable facts taken
together with rational facts,inferences from those that the particular

is,person stopped been,has or be,is to engagedabout in criminal activity.”
Cruz, 564, 569(2009).State v.De La 158N.H. “Todetermine the sufficiency

of an suspicion,officer’s we theconsider articulable facts in oflight all
circumstances,surrounding inkeeping mind that a trained officer may

make inferences and draw conclusions from that mayconduct seem
anunremarkable to untrained v.McKinnon-Andrews,observer.” State 151

19, (2004).N.H. 26 “A suspicionreasonable hunch,”must be more than a
and articulated“[t]he facts must lead specific,somewhere not just to a
general sense that this probably mayis a bad whoperson have committed

omitted).kindsome of crime.” Id. (quotations “The officer’ssuspicion must
have particularized objectivea and inbasis order to warrant that intrusion
into protected privacy Id.rights.”

Because the defendant was seized Doylewhen Officer called for
PerryOfficer the narcotics-sniffingand dog, any information that the police
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thatsuspicion thesupport a reasonablecannotacquired after the seizure
Therefore, though Detec-in evenactivity.criminalengagedwasdefendant

after heon the defendantmarijuanahetive testified that smelledDyer
ofjustifycannot the seizuredog, this factnarcoties-sniffingthecalled for

' the defendant.

defendant, received anthey hadseized thepoliceBefore the
wasgraya sweatshirtwearingwoman named Thelmaanonymous tip that a

Road, thatSousa matchedmarijuana 83 South andoutsidesmoking
to defendant orno reference theanonymous tipThe containeddescription.

thatsuspicion thecar, providedcould not have reasonablehis and therefore
Moreover, the does notin recordactivity.criminalengageddefendant was

to defendantthat was linked thesuspiciona Sousasupport reasonable
scene,At bothtogether in car. thetheythe fact that were theother than

the hadthe officers that defendantrepeatedlythe toldSousa and defendant
when thebuy cigarettes;to toa local convenience storedriven Sousa

thethe in carscene, Sousa and defendant werearrived on the bothofficers
nervous,the defendant seemedcigarettes. Although Sousa andsmoking

togave deceptive responsestheDoyleand testified that defendantOfficer
marijuana,smokinghis both the and Sousa deniedquestions, defendant

supportinformation that wouldnothing providedand about the car
(Md.Darden, 339,v. 612 A.2d 346 Ct.the defendant. See Statedetaining

1992)(“Nervousness innocent behav­entirelyis consistent withSpec. App.
(1993).denied,omitted)), 508 957(quotationsior .. .” cert. U.S..

for furtherarguesThe that the could seize the defendantpoliceState
inandmarijuanaof had been thebecause Sousa smelled freshinvestigation

justifythis not his seizure.car. The defendant counters that diddefendant’s
marijuana comingfresh fromagree. Dyer smelled the odor ofWe Detective

Noof the defendant’s vehicle. officeronly steppedSousa after she outside
car, marijuana, themarijuana in the or the odor of burnt beforesmelled

Therefore, amay supportedthese facts havewas seized. whiledefendant
smoking possessed marijuana, theyorsuspicion that Sousa wasreasonable

engaged ina that the defendant wassuspiciondo not reasonablesupport
activity.criminal

Beauchesne,law. In we foundwith our caseThis result is consistent
to detain the defendant wheresuspicionthat reasonablepolicethe lacked

mansaw one handstanding alleymen in an andthe officer saw two
man; it not atwas lateto the othersmall and “unidentifiable”something

alikely drugit was more thatthe was not one wherenight and area
Beauchesne, in State v.Similarly,N.H. at 815.occur. 151transaction would

suspicion where thethat lacked reasonableBoyle, policedetermined thewe
and, toroad in theresponseon of theparkedwas the sidedefendant
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down,toqueryofficer’s as whether he had broken defendant repliedthe
that he had off“just dropped a drunk and was ifwaitingfemale to see she

(2002)306,okay.” 306,Boyle, (consideringwas 148 N.H. 309 application of
community that,care-taking exception). We althoughconcluded “[t]he

may hadofficer have reason to believe that drunkthe female needed aid...
defendant,he no to thathad reason believe the the sole ofoccupant the

vehicle, it.” Finally,needed Id. at 309. in v. Pepin, rejectedState we the
argument policeState’s that the had reasonable that thesuspicion defen-

dant drivingwas while intoxicated brieflybecause he tires onsquealed his
(2007).night” 364,in Pepin,“club Manchester. 155N.H. 367 The defendant

violation,did erraticallynot drive or commit a traffic and was nothere
pulledevidence that of ahe out club lot or thatparking there were clubs in

the immediate area. atId. 367-68. inperson’s presence“[A] mere a
area, hour, basis,evenhigh-crime at a late is not a standing alone,sufficient

justifyto a brief investigatory omitted);detention.” Id. at 367 (quotation see
(1979) (“The47,Texas,v. 443Brown U.S. 52 fact appellantthat was in a

users,neighborhood frequented by alone,drug standing is not a forbasis
conduct.”).concluding appellantthat himself inengagedwas criminal

here,Similarly, the police lacked thatsuspicionreasonable this particular
engagingdefendant was in criminal activity. See 155 atPepin, N.H. 367

that is(noting “it the notparticular generaland the that counts” when
determining suspicion).reasonable Because the defendant prevails under

Constitution,the State we need reach Ball,not the federal issue. See 124
N.H. at 237.

theAlternatively, that,defendant argues even if policethe had reason-
him,suspicionable to detain the detention unlawfully exceeded scopethe of

the investigatory stop. Because we decide that the police lacked reasonable
tosuspicion detain the defendant when Officer forDoyle called the

dog,narcotics-sniffing we need not address this argument.

Reversed and remanded.

Broderick, C.J., Dalianis, Conboy, JJ.,and Hicks and concurred.


