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aafteris sentencedIf the defendantis sentenced.the defendantwhen
penaltiesoffenses, for enhanced“eligible”he becomestrial for twosingle

offense, asjustfor the firsthis convictionuponsecond offense basedfor the
inSimilarly,trials.separateafter twotwice convictedif he werehe would

for the home“eligible”wasin this caseview, the defendantalthoughmy
conviction, sheher firstwas sentenced forwhen sheprogramconfinement

on hershe was sentencedthat whenprogramfor“eligible”no longerwas
her sentencehadconviction, eligiblenot have beenjust as she wouldsecond

trial. In eithera secondimposed followingconviction beenfor her second
conviction, exhaustedtherebyshecase, for her firstsentencedupon being

for home confinement.eligibilityher onee-in-a-lifetime
with thecomportsconstruction of the statutethe trial court’sBecause
at bestisdefendant’s constructionwhile theplain language,statute’s

unconstitutional, I dissent.respectfullyat worstunjust and
plain languagethan theno furtherDUGGAN, J., goWe needdissenting.

2006)(2004)(amended argument.the defendant’s262:23,1 rejecttoof RSA
(1997)(‘When is84, languagea statute’sComeau, 142 N.H. 86v.See State

for furtherthe statutebeyondwe need not lookunambiguous,andplain
omitted)). makesThe statute(quotationintent.”legislativeofindications

. once“only per. .for home incarcerationeligiblehabitual offenders
on twoand was sentencedguiltypleadedThe defendant herelifetime.”

on bothto home confinementTo sentence herindictments.separate
Thus,twice, not once.the court to sentence herrequirewouldindictments

to make the sentenceshave the discretionthe court wouldthougheven
to homefirst indictmentsentence her on theconcurrent and could

available on theconfinement, longeris noper optionthe “once lifetime”
dissent.respectfullyIsecond indictment.
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(NicholasKelly Cort,A. Ayotte, attorney general attorneyassistant
ongeneral, the brief and orally), for the State.

Holland, Nashua, byFrancis G. of brief and fororally, the defendant.

Broderick, defendant, Kousounadis,C.J. The Arthur was byconvicted
C.J.)jurya in Superior Court (Lynn, of felony seethreatening,criminal

11(a)(2)631:4, 1(a), (2007); 625:11, (2007),RSA RSA V and aviolation of
order, (2002).173-B:9,protective see RSA III He was sentenced under RSA

651:2, (2007).Il-g We affirm in part, reverse in part and remand.

I

The record thesupports following facts. The defendant and his former
wife, Kousounadis, inAspasia 1972. They Theymarried divorced in 1996.

2001, Lowell,reconciled in and intogether Massachusetts,lived until the
defendant out in month,moved October 2006. The following Aspasia

a restrainingobtained order him inagainst a Lowell court. The defendant
presentwas in the courtroom thewhen order was issued.

1, 2006,On purchasedDecember the defendant a semi-automatic shot-
with agun special scope and ammunition from a insports shop Hooksett.
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forms, stated that hefalselyherequiredthe federalfilling outWhen he was
6, to thehe droveorder. On Decembersubject restrainingto awas not

HeNashua, Macy’s.worked atAspasiain whereMallPheasant Lane
Ather Honda. aroundin nearJimmy parking garagethehis GMCparked

door, sheher caropenedher car. When sheapproachedp.m., Aspasia8:30
car, said hehis GMC. Hein front of her nearstandingsaw the defendant

After“No, through.”I want to. We’retalk; don’tresponded,to shewanted
took outto his vehicle anda back door“okay,” openedthe defendantsaying,

running,she was sheas she saw it. Wfiiileran as soonshotgun. Aspasiaa
Macy’s employeeuntil she reached thekept runninggunshot.heard a She

that,trialtestified atentrance, securitythe bell. Sherangwhere she
scared, that would be shot.she was not fearful sheshe wasalthough

scene, a andcasingof the the found shellinvestigation policeIn their
Theyvehicle.Aspasia’sin shells nearshotgunmaterial usedplastic packing

sluga inside the store.Macy’s shotguna in the wall at andalso found hole
morningthe next of hispoliceto the Nashua stationThe defendant went

by usingan officer standardand was arrested. He was bookedown volition
in a cell.placed holdingandprocedure,

murder, oneattemptedindicted on one count ofsubsequentlyHe was
of aand one count of violationfelony threateningcount of criminal

trial, all evidence obtainedsuppressPrior to he moved toprotective order.
onfollowingto the Nashua his arrestpoliceas a result of his statements

J.)(Mohl,7, hisa the Trial Court deniedhearing,December 2006. After
that he violated achargeThe defendant also moved to dismiss themotion.

order, jurisdic-courtscontending Hampshirethat New lackedprotective
an issued in Massachusetts.try allegedly violatingtion to him for order

trial,Following four-day jurydenied. a the found theThis motion was also
threatening violating protectivecriminal and aguilty felonydefendant of

order, guilty attemptedbut not of murder.
aside his conviction forfiled two motions to setpost-trialThe defendant

first, that inthreatening. closing argument,criminal In the he contended
inallegeda than was the indictment.”“arguedthe State had different crime

second, juryto theIn he that because the court failed instructarguedthe
thatjurythe could not have found the“deadly weapon,”on the definition of

threatening.an of criminaldeadly weapon,he used was a elementshotgun
forsentencing provisionsalso moved to bar of the enhancedapplicationHe

651:2, jurythe had not madeIl-g,of a see RSA becausedeadly weapon,use
all three motions.that he used one. The trial court deniedfindinga factual

(1) denyingthat trial court erred in:arguesthe defendant theappeal,On
(2) chargehis motion to dismiss the ofsuppress; denyinghis motion to

(3)order; motions to set aside thedenying his twoviolating protectivea
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(4)verdict; to bar anthreatening denyingcriminal and his motion enhanced
in turn.argumentsentence. We address each

II

himargues police subjectedThe defendant first that the to custodial
him his ininterrogation reading rightswithout first Miranda violation of

I, HampshirePart 15 of the andArticle New Constitution the Fifth and
Fourteenth Amendments to the United States Constitution. See State v.

175, 177 (1966).(1994); Arizona,Gagnon, 139N.H. Miranda v. 384 U.S. 436
He further contends that the failed topolice “scrupulously hishonor[]”

result,his to arightinvocation of counsel. As he asserts that “the [S]tate
prove beyondcould not a doubt that confessionreasonable as to the[his]

gun voluntary.”location of was . . .the We first address the defendant’s
Constitution,arguments the citing opinionsunder State federal for guid­

Ball, 226, (1983).only.ance State v.See 124 N.H. 231-33
a trialreviewing ruling suppress,When court’s on a acceptmotion to we

findingsits they supportfactual unless lack in or clearlythe record are
Pick, 608, 613, denied,erroneous. v. 149State N.H. cert. 540 U.S. 1009

(2003). conclusions, however,Our of the trial legalreview court’s is de novo.
Id.

mustpolice give warningsThe Miranda conductingbefore custodial
Turmel, 377, (2003).interrogation. v. N.H. ItState 150 382 is the State’s

beyondburden to establish a reasonable doubt that a defendant’s consti­
tutional rights under Miranda not it permittedwere violated before is to
admit a defendant’s Chapman,statements into evidence. State v. 135 N.H.

(1992).390, 394 a rightdefendant has invoked to by“[0]nce his counsel
todeclining speak policeto the a lawyer present, policewithout the must

stoprefrain from interrogation, scrupulouslyor and thehonor defendant’s
(citationElbert, 1, (1984) omitted)right stopto it.” State v. N.H.125 9

analysis(conducting under the Fifth Amendment to the United States
Constitution). The State then the proving beyondbears burden of a
reasonable that itdoubt was the defendant who initiated further conver­
sation any prompting Pick,without from the police. 149 N.H. at 616. The
police dutya to see to it opportunityhave that an to withconsult counsel is
provided maybefore further questioning proceed. Tapply,State v. 124N.H.

(1983).318, 325
not disputeThe State does that the defendant custodywas in after he

arrested,was However,and in aplaced holdingbooked cell. the record
conflictingcontains ontestimony followingwhat occurred the defendant’s

Archambault, defendant,arrest. Detective Daniel who interviewed the
anytestified that he did not ask him questions gavebefore he him his
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them. Insign waivinghad the defendant a formwarningsMiranda and
contrast, that Detective Archambault “asked [him]the defendant testified

himinformingat the mall” before of hisaway happened. . . whatright
The trialrecording equipment.or on the interviewrights turningMiranda

with Detectiveconsidered the defendant’s recorded interviewcourt
in the issue ofconflictingtestimony resolvingArchambault as well as their

in favor of thecredibility State.

ArchambaultarguesThe defendant that because he and Detective
version of what hismarkedly happened followingeach had a different

arrest, a that it had notprove beyondthe State failed to reasonable doubt
therights. disagree. Determiningviolated his Miranda We whether

to hisinterrogated prior warnings requireddefendant was Miranda the
to of the It has discretionweigh credibilitytrial court the witnesses. broad

(1997).Patch, 453, 458-59in so. v. 142N.H. Based thedoing uponSee State
us, say findingrecord before we cannot that the trial court’s factual that the

subjectdefendant was not to custodial before andinterrogation receiving
in orwaiving rights supporthis Miranda either lacked the record was

clearly erroneous.

counsel,With to the defendant’s invocation of his torespect right we
thatsimilarly finding policeconclude the trial court’s factual that the

honored it was the record notscrupulously supported by clearlyand
erroneous. Detective Archambault interviewed the defendant twice. The

interview was immediately requestedfirst terminated when the defendant
further,counsel. The detective told him that if he wanted to hespeak should

cell,bookingtell the officer. The defendant was then returned to his and
later,approximately againfifteen minutes he asked to once with thespeak

room,theydetective. After were back in the interview the detective turned
on the and ofrecording equipment againadvised the defendant his

interview,whichrights, again DuringMiranda he waived. the second the
gundefendant told the detective where the and ammunition were located.

observed,As the trial court the interview thattranscript established
Detective Archambault terminated the first interview the defendant’supon

interview,request lawyer.for a the second theDuring he offered defendant
an to use to contact anopportunity telephone attorney,the which the
defendant declined. The detective did not have an toobligation indepen­

defendant,dently publiccontact a defender on behalf of the as the
658,Frank,argument suggests.defendant’s See Jackson v. 348 F.3d 663

(7th 2003) (“Neither nor any provisionCir. Miranda other of federal law
requires immediatelya defender to available to apublic suspect duringbe

(2004).denied,interrogation.”), Althoughcert. 541 U.S. 963 the defendant
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may voluntaryhave made some statements without first adequately
counsel,his towaiving right anystatements of kind not“[volunteered are

Miranda,bybarred the Fifth Amendment.” 384 U.S. at 478. We conclude
that record supportthe does not the defendant’s contention that policethe
failed to honor his invocation ofscrupulously righthis to counsel. The State

beyondmet its burden of aproving reasonable doubt that the defendant’s
statements were untainted. we thatAccordingly, hold the trial court notdid
err in thedenying suppress.defendant’s motion to

Because the Federal Constitution does not provide any greater protec-
tion than does the regardState Constitution with to the defendant’s claims

error,of we reach the same result under the Federal Constitution. See
Pick, 149 N.H. at 620.

Ill

Next, the defendant argues that the trial incourt erred tofailing dismiss
chargethe that he a protectiveviolated order because “New Hampshire has
jurisdictionno over the enforcement of [the order.” HeMassachusetts]

authoritycites no to support argumentthis and concedes that this assertion
contraryis to statute. We review the trial court’s statutory interpretation

Bernard, (2008).43,de novo. v.State 158 N.H. 44

173-B:13, (2002),II Enforceable,”RSA entitled “Orders provides:
“Anyprotective byorder issued any other state . .. shall be deemed valid
if issuingthe court jurisdictionhad . . . personand the against whom the
order was made was given reasonable opportunitynotice and to be heard.”

addition,In person shall guilty“[a] be of a class A misdemeanor if such
person .knowingly anyviolates . . foreign protective order enforceable

(2002).under the 173-B:9,laws of this state.” RSA III The defendant does
arguenot that the Massachusetts order was invalid for lack jurisdictionof

or process,due nor anydoes he offer other whyreason it should not be
Accordingly,enforced. we hold that the trial court properly denied his

motion to dismiss.

IV

Next, the arguesdefendant that the trial court erred in denying his first
tomotion set aside the criminal threatening verdict because the State

“argued a different crime [during closing argument] than alleged in the[it]
indictment.” Specifically,the defendant points prosecutor’sto the argument
that: “When Aspasia running, scared,took off mission accomplished, she’s
ladies gentlemen.and She’s terrified. But he stopdidn’t there.” The
prosecutor later stated: pulled“[The that triggerdefendant] and he wasn’t
trying to scare her because she was already point.terrified at that He was
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killtrying to her.” The defendant contends that these statements are an
threatening complete“admission” that the criminal was the shotgunbefore

fired,was when took off in fear. The indictmentAspasia running charges
that the defendant to in fear of imminent“purposely attempted place [her]
bodily when he out a firearm . . . andinjury” “pulled shotgun.”fired the

added.) Thus, in(Emphasis argues closinghe the State’s “admission”
thatargument Aspasia shotgun precludeswas scared the was firedbefore

jurythe from him of each of thefinding guilty disagree.element crime. We

upholdWewill a trial court’s denial of a motion to set aside the verdict
rulingunless its was made without evidence or anconstituted unsustainable

(2007).456, Here,exercise of discretion. State v. 156 N.H. 466Spinale, the
challenged language in the closing argumentState’s was neither an
“admission” nor directed to the criminal threatening charge. prosecu­The
tor attempting persuade jurywas to the that it should find the defendant

event,ofguilty murder. Inattempted any closing arguments are intended
to persuade jurythe to adopt party’sone view of the evidence and are not

Belkner, 462,considered statements of fact. v.See State 117 N.H. 471
(1977). The court properly juryinstructed the that by“what is said the

inlawyers closing ... is notarguments evidence.” The record reflects that
evidence,jury’sthe verdict was supported by the and we cannot thatsay

the trial court ancommitted unsustainable exercise of discretion in denying
the defendant’s motion.

The defendant arguesfurther that the trial court in denyingerred
his first motion to set aside the verdict because the State “failed to provide
sufficient upon juryevidence which the could a finding guiltyenter of on the

ofcharge criminal threatening.” Specifically, argueshe that the State
presented no evidence thatestablishing when the defendant pulled out the
shotgun, actinghe was with purpose placing Aspasiathe of in fear of

bodilyimminent asinjury, opposed merelyto inplacing her fear
generally. Tothe thatextent the defendant is thatcontending the trial court
should have dismissed upon evidence,his case based insufficient we

motion,disagree. To succeed on his the defendant had the burden of
evidence,establishing that entiretythe viewed in its with alland reasonable

State,inferences drawn in favor of the provewas insufficient to abeyond
guiltyreasonable doubt that he was of charged.the crime State v.Huffman,

(2007).678, admission,154 N.H. 685 By the defendant’s own he outpulled
the withgun purposethe of frightening Aspasia. Whether the defendant
purposely orplaced attempted place Aspasiato in fear of imminent bodily
injury was a of fact forquestion jury, jurythe and the was so instructed. On

record, State,this viewed in mostlightthe favorable to the we hold that
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jurysufficient evidence for the to conclude that thepresentedthere was
of victim in of imminentpurpose placingdefendant acted with the the fear

bodily injury.

V

Next, arguesthe defendant that the trial court failed to instructbecause
“deadlythe on the of the notjury weapon,” jurydefinition could have made

finding shotgun “deadly weapon,” necessarya that the he used was a a
felony threateningelement of the criminal Thecharge. disagrees,State and

that anyfurther contends error was harmless.
The trialrequested statutorydefendant the court to include the defini-

tion of indeadly weapon jury Ultimately,the instructions. the court
jury threateninginstructed the on the criminal as follows:charge

elements,ofThe definition this crime has three each of which the
must a inprove beyond youState reasonable doubt order for to

find the ofguiltydefendant this offense.
First,These elements thatare: the defendant toattempted

place Aspasia Kousounadis in fear of bodily injury;imminent
second, that the throughdefendant did so conduct that byis

aremoving deadly weapon, shotgun,a from his car infiringand it
Kousounadis; third,vicinitythe ofAspasia and that the defendant

purposely,acted that is that it was the defendant’s conscious
object or intentspecific shotgunto withdraw the from his car and

it in vicinityfire the of Aspasia Kousounadis for the ofpurpose
inplacing her fear of imminent bodily injury.

convicted,After verdict,he was the defendant tomoved set aside the
that trialarguing the court’s failure to instruct on deadlythe definition of a

weapon precluded jurythe from arendering finding necessaryon a
felonyelement of the criminal threatening charge.

purpose“The of the trial court’s is tocharge explainstate and to the
injury, clear and intelligible language, the rules of law toapplicable the

McMillan, (2009) omitted).753,case.” State v. 158 N.H. 756 (quotation
instructions,“When reviewing jury we evaluate allegations byof error

interpreting disputedthe in entirety,instructions their as a reasonable
juror them,would inhave understood and of all inlight the evidence the
case.” Id. jury“We determine whether the instructions adequately and
accurately eachexplain element of the offense and reverse if theonly

fairlyinstructions did not cover the of inissues law the case.” Id. “Whether
or not a particular jury necessary,instruction is and the scope wordingand
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instruction, court,of the is within the sound discretion of trialthe and we
trialreview the court’s decisions on these matters for an unsustainable

exercise of discretion.” Id.
A person commits the crime of criminal whenthreatening “[b]y physical

conduct, person purposely placesthe or to another inattempts place fear
631:4,1(a).of bodily injury physicalimminent or conduct.” RSA The crime

is a class B iffelony person deadlythe a as defined inweapon“[u]ses RSA
11(a)(2).625:11, 631:4, firearm,deadlyV.” RSA A isweapon “any knife or

which, used,thingother substance or in the itmanner is intended to be
used, used,or threatened to is known capablebe to be of deathproducing

625:11,bodilyor serious injury.” RSA V. The defendant contends that for
shotgun “used,the to constitute a deadly weapon, it must be tointended be

used or threatened to be used” in a manner “known to be capable of
producing bodilydeath or serious injury.” disputesThe State the applica-

“firearm,”tion of the qualifying phrase to and that aargues firearm is a
deadly weapon seper under the statute.

We first address parties’ disputethe regarding statutorythe ofmeaning
“deadly weapon,” and turnthen to consider whether the instructions fairly
covered the issues of law in the ease. The of ainterpretation statute is a

law,ofquestion Dodds,which we review de 239, 244novo. State v. 159N.H.
(2009). “In statutorymatters of interpretation, we are the final arbiters of

legislature’sthe expressedintent as in the words of the statute considered
as a whole.” Id. at 244. We construe provisions of the Criminal Code
according to the fair ofimport justice.their terms and to promote See RSA

(2007).625:3 itself,We first look to the language and,of the statute if
possible, languageconstrue that according to its andplain ordinary

Dodds,meaning. Further,159 N.H. at 244. interpretwe legislative intent
from the statute as written and will not legislatureconsider what the might
have said or languageadd it did not see fit to include. v. Hynes,State 159

(2009).187,N.H. 193 Finally, interpretwe a statute in the context of the
overall statutory scheme not inand isolation. Id.

In construing plainthe ofmeaning deadly weweapon, must discern
whether the term “firearm” by “which,is modified phrasethe in the

used, used,manner it is used,intended to orbe threatened to be is known
capableto be of producing 625:11,death or serious bodily injury,” RSA V.

Reviewing the composition statute,and structure of the we conclude that at
interpretationsleast two of deadlythe weapon statute are reasonable. On

hand,one the comma after “firearm” and the lack of a comma after “knife”
might indicate that legislaturethe composed a list of items to be modified
by the inqualifying phrase partthe latter of the statute. Under this

firearm,interpretation, knife,each item listed (any any any substance and
any thing) by “which,would be modified the qualifying phrase, in the
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used,used, used,it to be or threatened to be is knownmanner is intended
injury.” the otherproducing bodilyto of death or serious Oncapablebe

hand, category “anycomma after “firearm” could set offthe of firearm”the
thing,”of “knife or other or such that thecategoryfrom the substance

modify only categorythe latter of items. Accord-qualifying phrase would
face, subject interpretationson its the statute is to two reasonableingly,

(1)i.e., adeadly deadlyto firearms as a firearm isrespect weapons,with
used, used,when it is intended to be or threatened to be usedweapon only

producingin a manner that is known to be of death or seriouscapable
(2) deadly weaponor a firearm is a se. See In re Richardbodily injury; per

(1985) (whileM., 12,17127 the is not to followlegislature compelledN.H.
technical rules of and the court examines thegrammar composition,

meaning).and structure of the text to discern its intendedcomposition
in “deadly weapon” functionallyThe manner which the term is used

throughout ambiguity.the Criminal Code does not resolve the Hynes,See
(we159 N.H. at 193 a statute in ofinterpret the context the overall

scheme).statutory Each that rely upon “deadly weapon”of the crimes as
element, itself,an sentencingas well as the enhanced statute could be

(2007)See, 630:l-a,implemented using either Iinterpretation. e.g., RSA
(first (2007)(classmurder); 635:1, II Adegree felonyRSA RSAburglary);

(2007) (class644:1, riot); 651:2,B felonyIV RSA Il-g (deadly weapon
sentencing). Accordingly, historyenhanced we turn to the oflegislative the

deadly weapon legislativestatute to discern intent. v. Jennings,See State
(2009)(court1,5159N.H. legislative historyreviewed to discern legislative

intent where statutory phrase subjectwas to more than one reasonable
interpretation).

“deadly weapon”The term has been of our criminal lawpart substantive
(1867)See,nearly years.for 150 264:7e.g., (manslaughterGS enhanced to

first degree perpetrated by person bearing “deadlywhen a weapon”). The
term, however,legislature first defined the it adoptedwhen the revised

Code, 1971, 518:1,Criminal Laws which became effective in November
(2007).1973, 625:2,see IRSA The revised Criminal Code was recom-

bymended the Commission to Recommend Codification of Criminal Laws
(Commission), inby legislativewhich was created directive 1967. Laws
1967, 1969, Commission,ch. 451. In April bythe chaired Chief Justice

Kenison,Frank R. issued the ofReport Commission to Recommend
(Report) providingCodification of Criminal Laws a draftcomprehensive

Code, iv,revised see atCriminal REPORT and included comments that detail
section, see,the of the languagesource recommended for each draft id.e.g.,

at iii.
In the aim”Report, “producing]the Commission identified its “basic as

a concise criminal law than now in this state.”simplified appliesmore and
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task,(1971). thethisperformingIniv; JOUR. 1641-42Id. at see also N.H.S.
varietya ofcomments from widedraft laws andCommission reviewed

Code, Michiganthesources, the Model Penalespecially“found usefulbut
— 1967, YorkCode, and the NewSeptemberFinal DraftRevised Criminal

ultimately,thatReport, The notesLaw, Reportat iii.supra1967.”Penal
criminal lawof a“continuously shapingdesiroushad beenthe Commission

of the of Newand traditions Statethat is to the conditionsadapted
(1971) (revised CodeId.; 1642 Criminalsee also N.H.S. JOUR.Hampshire.”

criminal law withintended, Hampshireto Newamong things, alignother
rights).to individualrespectof the court withsupremedecisions

section, explainthe commentsdraft definitionrespectWith to the
Code,Model Penalwere from theadoptedthat while some defined terms
infound theupon terminologywas based“deadly weapon”the definition

(1967). Report,Code, supraFinal DraftRevised CriminalMichigan
(General Definitions) In the intendedexplainingcomments at 9.§ 570:11

“deadly the Commission stated:meaning weapon,”of the term

virtuallyin of the fact thatweapon” recognitionis defined“Deadly
manner, or seriousif in a can cause deathanything, fittingused

is, therefore,involveddeadly weaponthere is ainjury. Whether
thingthe actor to use the he wields.proposesmade to turn on how

REPORT, Notably, provision§ at 10. the current570:11 commentssupra
as recom-“deadly provisionis identical to the draftdefining weapon”
625:11,570:11,§id. V with RSA V.by Comparemended the Commission.

Therefore, inlegislature, adoptingwe conclude that the the Commission’s
portionfor the latter ofReport, qualifying phrase comprisingintended the

listed, includingto each item “firearm.”deadly weapon modifythe statute

underdeadly weaponwe hold that a firearm is aAccordingly,
used,625:11, if, used,in the manner it is intended to be orRSA V

used, orcapable producingthreatened to be it is known to be of death
Therefore, in toinjury. the State bore the burden this casebodilyserious

inthat the defendant used a firearm suchbeyond a reasonable doubtprove
11(a)(2)631:4,deadly weapon.a manner that it constituted a See RSA

(criminal felony deadlya class B when the actor uses athreatening is
question juryheld that this is a of fact for theweapon). previouslyWe have

706,Hull,the circumstances. v. 149 N.H.upon totalitybased the of State
(1983)(2003); Sands, 570, 591 (interpreting714-15 also v. 123N.H.see State

onguaranteeing juryand Federal Constitutions as a determinationState
charged).all factual elements of the crime

juryto therejected requestThe trial court the defendant’s instruct
and failed to otherwisestatutory “deadly weapon,”on the definition of
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shotgunuse of thethe manner of thejurythe to determine whetherrequire
statute. themeaningthe of the Whiledeadly weaponit a withinrendered

shotgun,in which the defendant used theto find the mannerjury was asked
in that known to beshotguna manner wasusingit was not asked whether

Rather, the trial court’sbodily injury or death.causingof seriouscapable
stated, a from his car and“removing deadly weapon, shotgun,ainstruction

Thus, jurytrial court instructed thevicinity Aspasia.”it in the of thefiring
manner, deadly weapon perin that was a se.shotgun,that a used

ofjury obligationrelieved the from itsAccordingly, the instructions
weapon.in ashotgun deadlywhether the this case constituteddetermining

jury’sfrom the consideration an elementBecause the trial court removed
injurythe instructions were error.felony charge,of the

however, that trial court’s instruc-alternatively argues,The theState
defendant, fact,in shotgunthe to find that the used therequired jurytions

deadlyof a Itstatutory weapon.in a manner that satisfies the definition
jurythat the instructions the to find that therequiredcontends because
it “in the ofshotgun vicinitydefendant withdrew the and firedpurposely

Kousounadis,” necessarilyin this case includes thethe verdictAspasia
a in a thatjury’s findingfactual that the defendant used firearm manner

Hatt, 246,it a It v. 144 N.H.qualified deadly weapon. uponas relies State
(1999),in we held that a firearm that is threatened to be fired at248 which

to of death or seriousperson generally capable causinga is understood be
bodily injury.

and conclude that its ondisagree argument,We with the State’s reliance
Hatt, court, sitting jury,Hatt is In the trial without a convictedmisplaced.

arobbing deadly weapon,the defendant of a store while armed with based
upon finding handgun,its that an unloaded which the defendant threatened

625:11,a at 246-47.person, deadly weaponto fire at a was under RSA V. Id.
trial,Hatt a this constituted a factualfindingBecause involved bench

Moreover,and not one of law. id. at 246. the sole issue onfinding, appealSee
statutory handgunin was one of construction: “whether an unloadedHatt

625:11,‘deadlyweapon’ byconstitutes a as defined RSA V.”Id. at 247.When
firearm, generallywe that “a to be fired at a isperson,stated threatened

capable causing bodily injury,” onlyunderstood to be of death or serious we
ruled that the trial court’sstatutory question posed,answered the and

factual not erroneous as a matter of law. Id. at 248.finding was

conclude, law, charging jurya matter of that the toWe cannot as
“in avicinity” persondetermine whether a' firearm the ofshooting

an factual on annecessarily required jury findingthe to render essential
— used,that the defendant intendedfelony charge namely,element of the

use, to a firearm in a manner that is known to beto or threatened use
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theinjury. specificWhetherbodilyof death or seriouscapable producing
circumstancesthe and theshotgunin the defendant usedmanner which

is a factualdeadly weaponashotgunthat use rendered thesurrounding
Hull, 149 N.H. at 714.jury.of theprovincewithin the exclusiveissue

in tofailingif trial court erredargues that theFinally, the State
offense, any errorchargedon an element of thejuryinstruct theproperly

errors, however, subjectare toall constitutionalwas harmless. Not
Thus,reversal. werequire outrighterrorsanalysis.harmless error Some

subjectat is to harmless errormust first whether the error issuedetermine
analysis.

anbyif defendant had counsel and was tried“Generally, ... [a]
anya that other errorsadjudicator, strong presumptionthere isimpartial

v.subject analysis.”that have occurred are to harmless-error Statemay
omitted).(2006)710, (quotation “[0]nly153 N.H. 714 suchO’Leary,

trial unfairnecessarily fundamentallyconstitutional errors as render a
in case.”require regard particularreversal without to the evidence the

(1990) omitted).Williams, 631, (quotation ellipsisv. 133N.H. 634 andState
a to thepartially completely deny right“Errors that or defendant the basic

counsel,trial such as the of a defendant’s toprocess, complete rightdenial
adjudication by judge,or a biased rise to the level of fundamental

unfairness, of error doctrine.”thereby obviating consideration the harmless
N.H. at 714. haveO’Leary, Though clearly any single153 we never defined

framework for constitutional errors or areanalytical determining which are
subject analysis,not to harmless error we have held that certain errors

(2003)14, 24-25not. v.invariably Ayer, (applyingare SeeState 150N.H. the
error,”federal distinction a “structural defect” and a “trialbetween and

holding self-representationthat denial of a defendant’s to is aright
defect”), denied, (2004); Hall,“structural cert. 541 942 v. 148U.S. State

(2002) state,394, 400 (instructing jury presumeN.H. to defendant’s mental
(1991)Reid, 418, 423issue);atonly (improperthe element State v. 134N.H.

resisting charge);instruction on the mental state for arrestjury requisite
(directionWilliams, of a for onprosecution133 N.H. at 634-35 verdict the

offense).an element of the
Williams, charged resultingIn the defendant was with securities fraud

insellingfrom and statements he made while interestsmisleadingfalse
Williams, judgelimited 133 N.H. at 632-33. The trialpartnerships.

that the interests the defendantjury partnershipinstructed the limited
Both the and the defendant this shouldagreedsold were securities. State

fact as an of theby juryhave been a determination of made the element
crime, Id. atapplied.but the State that the harmless error doctrineargued

not, was “akin tojudge’s633-34. held that it did because the trial errorWe
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theof a for the on an element of offenseprosecutionthe direction verdict
“a constitutional error reversal withoutrequiringand thereforecharged,”

atto the of the evidence.” Id. 634.regard weight

in that the trial courtThe case is no different from Williamspresent
bythe that the used the defendant wasessentially jury shotguninstructed

in thatjust jurya as the trial court Williams instructed thedeadly weapon,
To reach a of guilty,the interests sold were securities. verdictpartnership

shotgunto find that the defendant used the as ajury requiredthe was
i.e., in ofdeadly weapon, capable producinga manner “known to be death

625:11,bodily injury.” juryor serious RSA V. The was never instructed on
thus,deadly necessarily incompleteof its verdict wasweapon;the definition

and “akin to the direction of a verdict for the on an element ofprosecution
Williams, juryat 634. thecharged.” Accordingly,the offense 133 N.H.

subject analysis.instruction is not to harmless error

inargues holdingThe State that our Williams has been
byoverruled” the United Court in Neder v.“implicitly SupremeStates

(1999).States, 527 1 that the werecognize opinionsUnited U.S. We federal
inguidance bycited for Williams have been modified decisionssubsequent

See, Neder,of the United Court. 527 atSupreme e.g.,States U.S. 9-15
that an that an(holding subjectinstruction omits element of the offense is

Neder, however, criticized,analysis). widelyto harmless error has been and
to it regard interpretationwe decline follow with to our of the New
Constitution. As one commentatorHampshire noted:

analysis depends uponHarmless error the existence of a verdict
aguilty beyondof reasonable doubt on the elements of the crime.

The court mustappellate possibilityassess the that the error
jury’saffected the verdict. If there is no verdict on an element of

crime,the it is not to conclude that the error did notpossible
affect the verdict.

Carter, The Sporting Approach to Harmless Error in Criminal Cases: The
Harm, States,Supreme Court’s “No No Foul” Debacle in Neder v. United

229, (2001); Fairfax,Am. L.28 J. Crim. 232 see also Harmless Constitu-
Significancetional Error and the Institutional the 76 FORDHAMJury,of

(2008)2027,L. that(arguing juryRev. 2030 instructions that omit an
element of the offense that ...produce “profound“flawed verdicts” cause
injury” very jury’sto “the structure of the Constitution itself’ and to the

trials).inrole criminal
dissent, error,”As Justice Scalia out in his Neder it is “structuralpointed

subject analysis,not to harmless error for a court to enter a directed
verdict, Neder,culpability.”“no matter how clear the defendant’s 527 U.S.
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token,(Scalia, J., to onedissenting). By proveat 32-33 the same “failure
all,[element], prove utterly preventsno less than failure to conviction.”Id.

juryat 33. The failure to instruct the on one element of a crime is thus
verdict,from a directed and a defendant of hisindistinguishable deprives

by juryto a trial. See id. at 31 that “trial meansright jury (explaining
Moreover,determination a that all elements wereby jury proved”). “[t]he

very premise reflectingof structural-error review is that even convictions
‘right’ right.”the result are reversed for the sake of a basic Id.protecting

34; Ayer,at see also 150 N.H. at 24-25 the federal distinction(applying
error”).abetween “structural defect” and a “trial

This court “has the topower interpret Hampshirethe New
protective rights parallelConstitution as more of individual than the

Ball,of the 124 atprovisions United States Constitution.” N.H. 231-32.We
Constitution,reaffirm that under our State a thatjury instruction omits an

element of the offense is an error “thatcharged partially completelyor
a defendant the to the basic trialright process,” O’Leary,den[ies] 153N.H.

714, Williams,subjectat and thus is not to harmless analysis,error see 133
N.H. at 634. Accordingly, we reverse the defendant’s conviction on the
felony criminal and forthreatening charge proceedingsremand further
consistent with this opinion.

VI

The defendant’s thatargument the trial court erred in hisdenying
impositionmotion to bar of an upon juryenhanced sentence is based the

instruction argument described above v.Apprendi Jersey,and New 530
(2000).U.S. 466 Apprendi, anyUnder fact that increases for apenaltythe

maximum,beyond prescribedcrime the statutory other than the fact of a
conviction,prior must jurybe submitted to a and aproven beyond

reasonable Apprendi,doubt. 530 atU.S. 490. Because we reverse the
conviction,felonydefendant’s criminal threatening we need not address

whether trialthe court erred in animposing enhanced sentence for this
charge.

part;in reversed in part;Affirmed
and remanded.

CONBOY, JJ., concurred; DALIANIS, J., HICKS,DUGGAN and with whom
J., injoined, concurred and inpart part.dissented

DALIANIS, J., inconcurring part joinand in Idissenting part. the
I,majority opinion II, IV,with to IIIrespect parts and but respectfully

dissent with torespect parts majorityV and VI. The that trialconcludes the
court’s juryfailure to instruct the on the definition of a deadly weapon, see

625:11, (2007),RSA V is an error that analysisdefies harmless error
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in StateHampshireNew Constitutionof theinterpretationto ourpursuant
(1990). that this case is like631, agreeIWilliams, 634-35133 N.H.v.

Instead, I wouldlaw.Williams, goodthat is stillI Williamsdisagreebut
in Neder v.Courtby Supremethe United Statestakenapproachfollowthe

(1999), analysis,1, harmless error andStates, apply527 U.S. 8-15United
anyin error wasprovingburdenthat has met itsconclude the State

doubt.beyond a reasonableharmless
doctrine of stareoverruling Williams. “TherecommendlightlyI do not

because,of lawby the rulesociety governedin arespectdecisis demands
case, decidingin everyto revisionopenstandards aregoverning legalwhen

will, unpre-with andjudicial arbitraryofa mere exercisecases becomes
(2007)Holmes, 723, (quotations724v. 154 N.H.results.” Statedictable

omitted). notquestionthe isprevious holding,to reconsider aWhen asked
novo,de but whether thedifferentlythe issuewhether we would decide

forthat its enforcement wasclearlyseen so as errorhas come to beruling
judgment,factors inform ourdoomed. Id. Severalverythat reason

(1) simply byto be intolerableprovenwhether: the rule hasincluding
(2) a kind of reliancesubjectthe rule is toworkability;defying practical

(3)consequence overruling;to the ofspecial hardshipthat lend awould
as to have left the old ruledevelopedof law have so farprinciplesrelated

(4)doctrine; facts have sothan a remnant of abandoned andno more
differently, as to have robbed the old ruleor come to be seen sochanged,

I the thirdjustification.or Id. at 724-25. believeapplicationof significant
of federalprinciplesto Related bothcompelsfactor us overrule Williams.

to error review of constitutional errorsrespectlaw with harmlessand State
no moreto have left the old rule from Williamsdevelopedhave so far as

doctrine.than a remnant of abandoned
Williams, resultingwith securities fraudchargedIn the defendant was

insellingstatements he made while interestsmisleadingfrom false and
Williams, at The trial instructedjudge133N.H. 632.partnerships.limited

sold werethat limited interests the defendantjury partnershipthe the
this shouldagreedId. at 633. Both the State and the defendantsecurities.

an of theby juryof fact made the as elementhave been a determination
Id. atcrime, applied.harmless error doctrinearguedthe State that thebut

judge’sbecause the trialapplythat harmless error did not633-34.We held
on anprosecutionof a verdict for theerror was “akin to the direction

“a errorand therefore constitutionalcharged,”element of the offense
Id. at 634.weightwithout to the of the evidence.”regardreversalrequiring

Williams, that have sinceopinions guidancerelied federal foruponIn we
Supremeof the United States Court.by subsequentclarified decisionsbeen

Neder, that an instruction that omits anSee, (holding527 at 15e.g., U.S.
Neder,In theanalysis).to harmless errorsubjectof the offense iselement
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a in District Court of severalby jurydefendant was convicted Federal
ina of real estate transactionsengagingfraud and tax offenses as result

4, trial,bank loans. Id. at 6. At theby fraudulentlyfinanced obtained
that it not consider theerroneously juryDistrict Court instructed the need

materiality anyissue of of false statements to convict on the tax offenses
to as ansimilarly materialityand bank fraud. Id. at 6. It failed include

juryof mail fraud in the on thoseinstructingelement fraud and wire
Nonetheless, Court of for thecharges. AppealsId. the United States

conviction, that Districtholding althoughEleventh Circuit affirmed the the
error, errorsubjectCourt’s instructions were the error was to harmless

not inanalysis, “materialityand that the error was harmless because was
and, therefore, atthe error “did not contribute to the verdict.” Id.dispute”

omitted).7 (quotations
“whether,The certiorari to decideSupreme grantedUnited States Court

circumstances, judge’sand under what the omission of an element from the
charge jury Relying uponto the can be harmless error.” Id. some of the

Williams,in inguidance decidingcases we looked to for the same issue the
juryheld that a instruction that an of the offense is anCourt omits element

that markedlyerror “differs from the constitutional violations we have
defytofound harmless-error review.”Id. at 9. The Court further reasoned:

applied analysis involvingimproper“Wehave often harmless-error to cases
in a single supportinstructions element of the offense.” Id. at 9. To this

assertion, Clark, (1986),the Court cited v.Rose 478 U.S. 570 which we also
cited in Williams.

At issue in Clark was the trial court’s chargingerroneous instruction the
jury to malice “in thepresume absence of evidence which would rebut the

aimplied presumption” degreefor second murder where malicecharge was
omitted).Clark,one of the elements of the at (quotationcrime. 478 U.S. 574

the Clark Court held that the in that caseAlthough subjecterror was to
580,id. at itanalysis, analysisharmless error also said: “harmless-error

ifpresumably apply prosecutionwould not a court directed a verdict for the
Williams,in by jury.”a criminal trial Id. at 578. When we decided we

phraseunderstood this to mean that if a court a for theverdict“direct[s]
offense,prosecution” singleon a element of the this of error couldtype

Williams,subjectnever be to harmless error review. 133 N.H. at 634. At
time,the some courts of appealsfederal had drawn similar conclusions. See

(6thCourt, 168, 1986),Hoover v. Mun. 177Heights 802 F.2d Cir.Garfield
denied, (1987); Horse,cert. 480 949 v.U.S. United States White 807 F.2d

(8th 1986).1426, our ininterpretation1429 Cir. While of Clark Williams
time,anmay have been accurate statement of federal law at the Neder

a in law thatrepresents development interpretationthe such this is no
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Indeed, touponthe Neder Court relied Clarkfederal law.longer good
inof the conclusion we reached Williams.oppositethe exactreach

ofrespect typeslaw with to whatHampshireof NewprinciplesRelated
alsoanalysisto harmless error havesubjecterror areconstitutional

the federalexpressly adoptedFor wepost-Williams. example,developed
v.a “trial error.” See Statea “structural defect” anddistinction between

(2004).14, (2003), denied, wecert. 541 U.S. 942 As150 N.H. 24-25Ayer,
inveryaffects the frameworkin structural defectexplained Ayer, “[a]

deprive“from errors that a criminalproceeds”a trial and ariseswhich
a fair trial.” Id. at 24.safeguards providingconstitutionaldefendant of the

error,” contrast, of a case to aby during presentation“occurs theA “trial
in of evidence incan assessed the context otherjury quantitativelyand be

a reasonablebeyondwhether the error was harmlessorder to determine
omitted). the harmless errorId. and brackets While(quotationdoubt.”

errors, it to structural errors. id.applydoctrine to trial does not Seeapplies
not believes themajority, apparently, though explicitly,the whichUnlike

error, I that a that omits anjuryto be a structural believe instructionerror
Neder, 527 at 15. It can beelement of the offense is a trial error. U.S.

assessed in the context of other evidence to determinequantitatively
beyondharmless a reasonable doubt. The casewhether the error was

tofitting exampleus a because there was no evidenceprovidesbefore
in such a that it notsuggest shotgun waythat the defendant used the was

deadly suggest any upona nor does he that he would offer remand.weapon,
context, easilywhen assessed in we can determine that theAccordingly,

abeyondresult would be the same and that the error was harmless
reasonable doubt.

Williams, believe,I step recentlyis also out of with basic tenets we have
underconcerning applicability analysisreaffirmed the of harmless error

“if the defendant hadHampshire Specifically,the New Constitution.
by adjudicator, strongwas tried an there is aimpartialcounsel and

subjectthat errors that have occurred are topresumption any mayother
(2006)710,v. 153 N.H. 714analysis.” O’Leary,harmless-error State

omitted). Here, stagesthe defendant had counsel at all of the(quotation
Thus,judgeand he does not contend that the was biased.proceedings,

subjectthat instructional error topresumptionthere was a the was
analysis.harmless error

of of bothlight subsequent developments principlesIn of these related
Williams, I wouldstate and federal harmless error law since we decided

of law have so far as to have leftprinciples developedconclude that related
than a of abandoned doctrine.the old rule from Williams no more remnant

would, therefore, Williams, thatholdingI that an instructionoverrule
to harmless errorsubject analysis.an element of the offense can beomits
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moreover,a is consistent with more recent decisions of otherholding,Such
See, McCombs, 2007-SC-000127-DG,v. No. 2009jurisdictions. e.g., Com.

735794, 19, 2009); Daniels, 1147,at *4 Mar. State v. 91 P.3d 1156(Ky.WL
(Kan.) denied, (2004); 241,cert. 543 v. 680N.W.2dFlanagan,U.S. 982 State

(N.D. 2004).244-45
was, fact,I at inwould then examine whether the error issue harmless.

determined, doubt,ifonly beyondAn error is harmless it is a reasonable
Connor,bythat the verdict was not affected the error. State v. 156 N.H.

(2007).544, proving549 The State bears the burden of the error was
harmless. Id.

recognizes principleThe harmless-error doctrine the that the
of a criminal trialpurpose questioncentral is to decide the factual

innocence,of the defendant’s orguilt promotes public respectand
process by focusingfor the criminal on the fairness ofunderlying

trial virtuallythe rather than on the inevitable ofpresence
immaterial error.

(2003) omitted).70,v. Dupont, (quotationState 149 N.H. 74
I would hold that the State met its burden of harmless error inproving

admission,Bythis ease. his own the defendant a inshotgunbrandished
him,to hisresponse speak purposewife’s refusal to to with the of scaring

third in required juryher. The element the instructions the to find that “it
object specificwas the defendant’s conscious or intent to withdraw the

inshotgun vicinityfrom his car and fire it the of Kousounadis.”Aspasia
inFiring shotguna the of the victim is it in avicinity using manner “known

625:11,to ofcapable producing bodily injury.”be death or serious RSA V.
find,theAccordingly, juryinstructions taken as a whole the torequired

instruction,of theindependent erroneous that the defendant used the
ashotgun “deadly weapon,” despiteas the trial failure to informcourt’s the

Thus,of the thatjury statutory definition of term. the verdict was
byunaffected the error.

regarding subjectOther considerations whether an error is to harmless
here, Therefore,analysiserror are also satisfied as discussed above. I

hold that trial jury statutorywould the court’s failure to instruct the on the
deadlydefinition of a was harmless error.weapon

I apply rejectwould similar toreasoning argumentthe defendant’s that
the trial court erred in his motion to andenying impositionbar of enhanced
sentence. His argument upon juryis based the erroneous instruction
regarding deadlythe definition of a and v. Newweapon Apprendi Jersey,

(2000).530 U.S. 466 Under fact thatApprendi, any penaltyincreases the
maximum,a beyond prescribed statutoryfor crime the other than the fact

conviction,a prior jury proven beyondof must be submitted to a and a
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hisat 490. The defendant advances530 U.S.reasonable doubt. Apprendi,
Dellorfano,v. 128Constitution. See Stateonly under the Federalargument

(1986) a fails to cite a New628, that when defendant(holdingN.H. 632-33
a constitu-performwe will not stateprovision,constitutionalHampshire

Apprendihas held thatanalysis). Supremetional The United States Court
Recuenco,v.subject analysis. Washingtonto harmless error Seeclaims are

(2006).212, applyI would harmless errorAccordingly,548 U.S. 218-22
as above.reject argumentand this for the same reasonsanalysis

HICKS, J., joins in the dissent.
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