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II,B. acting attorneyOrville Fitch general Fuller,(Stephen D. senior
attorney brief,assistant general, McGinnis,on the P.and Susan senior

assistant attorney general, fororally), the State.

Gurshin,Timothy Concord,P. of on orally,the andbrief for the
defendant.

Dalianis, defendant,J. The Kelley,Jessica appeals her conviction after
J.)a bench trial in Derry District (Coughlin,Court of driving while under

(DWI).the of intoxicating 265-A:2,1 2008).influence liquor See (Supp.RSA
We affirm.

A reasonable facttrier of could have following.found the At 12:35 a.m. on
11, 2008,April the defendant was ondriving north inRockingham Road

Londonderry Derry.toward yellowHer car crossed theover double line
lane,into the nearlysouthbound side-swiping Londonderry Police Officer

U-turn,Keith cruiser. aMakingLee’s Lee on lightsturned his emergency
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alcohol, andhavingto consumedadmittedthe defendant. Shestoppedand
theHe administeredintoxicated.that she wassignsseveralobservedhe

fieldand walk-and-turn(HGN), stand”“one-legnystagmusgazehorizontal
tests.failed all threethe defendantthatHe determinedsobriety tests.

test, arguingof the HGNto strike evidencetrial, movedAt the defendant
itnot administerthat he didLee testifiedinadmissible becauseit was

(2002). trial court723, TheDahood, 735148 N.H.State v.correctly. See
the evidence.and admittedthe motiondeniedimpliedly

incourt erredthat the trialfirst arguesthe defendantappeal,On
administer itLee failed totest becauseof the HGNadmitting evidence

improperlywerethat the test resultsThe concedescorrectly. State
was harmless.admitted, anythat errorarguesbut

abeyond reasonableprovesunless the StateAn is not harmlesserror
50, 60v. 159 N.H.Rogers,verdict. Statethat it did not affect thedoubt

burden, consider the(2009). its wehas metdecidingIn whether the State
trial, characterat as well as thepresentedof the State’s evidencestrength

inconsequen­evidence, the evidence wasincluding whethertheof excluded
harmlessmayId. “An error beto evidence.tial in relation the State’s

defendant’sof theif the alternative evidencea reasonable doubtbeyond
if inadmis­nature, and theweightoroverwhelming quantity,is of anguilt

in relation to theinconsequentialormerelyis cumulativesible evidence
of Id.guilt.”State’s evidence

was of anHere, defendant’s intoxicationother evidence of the
ornature, merelywas cumulativeand the HGN test evidenceoverwhelming

overcrossingthe defendant forinitially pulled overinconsequential. Lee
inlane, resulted anearlywhichline into the southboundyellowthe double

over, tobrought her vehicleher shepulledhis cruiser. When hecrash with
slurred, eyes glassy.herher face red andHer wasstop. speecha sudden

havingto consumedalcohol and she admittedstronga odor ofShe emitted
door,car used the doordifficulty opening herevening.that She hadalcohol

one-legtheout, on her feet. She failedunsteadyand wasleverage gettofor
without the HGNsobriety tests. Evenwalk-and-turn fieldstand and the

abeyondevidence, by provedthe Stateremaining presentedevidencethe
DWI, the State wasof sinceguiltythat the defendant wasdoubtreasonable

“impairedwasto her vehicleability operateto that heronly proverequired
(2008)803,MacDonald, (quotation804v. 156 N.H.Stateany degree.”to

HGN evidenceomitted). failure to exclude thetrial court’sAccordingly, the
706,Hull, 149 N.H.v.doubt. Statebeyond a reasonablewas harmless Cf.

where(2003) was sufficientof intoxication(holding that evidence712
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beers, alcohol,defendant consumed ofhavingadmitted three smelled had
eyes,slurred blood whilespeech, swayed performedshot andstanding,

tests).poorly sobrietyon field
125, 128-30distinguishableThis case is from N.H.O’Maley,State v. 156

(2007), denied, (2009). case, that,cert. 129 2856 In thatS. Ct. we held while
admittingthere error in a asamplewas no blood collection form and

results,laboratory testimonydirector’s about the defendant’s blood test
error,had there been it would not have O’Maley,been harmless. 156 N.H.

at In O’Maley, strength129-30. the character ofand the excluded evidence
here,differed atsignificantly from that issue and the alternative evidence

of the guiltdefendant’s was not of an overwhelming nature. Id. at 130.The
O’Maley accident,was in single-cardefendant involved a toadmitted
having drinking driving alcohol,been and and a strongemitted odor of but
did not have red or did notglassy eyes, sway,and was not asked to complete

Thus,any sobrietyfield in O’Maley,tests. Id. theevidence of defendant’s
blood merely Moreover,alcohol content was not cumulative. inId. contrast

evidence,to sufficient,HGN alcohol own,blood evidence is on its to
primaconstitute evidence of intoxication. See RSA 265-A:ll (Supp.facie

2008); Dahood, 148 N.H. at 734.
The defendant next thatargues the evidence was insufficient to support

her The arguesconviction. State that issue preservedthis was not aby
contemporaneous objectionand specific or motion at trial and that we
cannot it for plainreview error because analyzethe defendant did not the

Sup.sufficiency of the evidence under the errorplain Seedoctrine. CT. R.
assume,16-A. We decidingwithout that the preserveddefendant her

challenge sufficiency court,to the of the inevidence the trial but agreewe
with thatthe State the evidence was sufficient to convict.

defendant,To convict the the State was arequired prove beyondto
reasonable doubt that orthe defendant drove attempted to drive a vehicle
upon a way while she was “under intoxicatingthe influence of liquor.” RSA
265-A:2, proveI. To that the defendant was “under the ofinfluence
intoxicating liquor,” the need only beyondState aprove reasonable doubt
that the degree. MacDonald,defendant was toimpaired any 156 atN.H.
804.

The parties disagree about the ofapplicable standard review for the
sufficiencydefendant’s claim. The anydefendant contends that “the lack of

chemical case,” that,evidence therenders State’s case a circumstantial and
“[cjonsequently, the State’s evidence had to establish aimpairment beyond

doubt,reasonable to the exclusion of all rational exceptconclusions guilt.”
In support contention,of this Lorton, 732, 733-35she cites v.State 149N.H.
(2003), in which we areversed DWI conviction offor lack sufficient
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anythatthat Lorton establishesessentially arguesThe defendantevidence.
results, ofdirect observationsincludingtestother than chemicalevidence

behavior, impairment.evidence ofcircumstantialconstitutesa defendant’s
ato hold that either witness’sif “Lorton can be saidcounters thatThe State

athatopinionor a witness’sof intoxicated behaviordirect observations
circumstantialalwaysisbased on such observationsimpaireddefendant is

Both partiesclarified or overruled.”it “should beimpairment,”evidence of
therefore,We, take thisin Lorton.holdingin ouranalyze ambiguities

of all non-chemicalcharacterizationclarify impliedto Lorton’sopportunity
so,In doingof intoxication.circumstantial evidencebeingevidence as

makes no distinction between directhowever, that lawemphasize “[t]hewe
from which the existencea fact evidence of circumstancesevidence of and

(1980);14,120 N.H. 16 see alsoKelley,inferred.” State v.mayof a fact be
(7th 1994) (“It11:7, isFishman, § at 270 ed.2 Jones on EvidenceC.

—”);can to sustain a verdictthat circumstantial evidence sufficeaxiomatic
(9th 1974) (“Circum-Andrino, 1373,501 F.2d 1378 Cir.v.United States

evidence, and, inthan someprobativeis not less directstantial evidence
reliable.”).instances, moreis even

ALorton, by trooperevidence was the record.following supportedIn the
turn amaking right signal.for a hand withoutthe defendantstopped

smelledLorton, The observed that the defendanttrooper149 N.H at 732.
alcohol, and his face was flushed. Id. Theeyes glassyof his were red and

one-legon walk-and-turn and the standperformed poorlydefendant the
tests; however, the tests wereroadway edgethe wheresobrietyfield

havingat The defendant admitted to consumedconducted was wet. Id. 733.
In that there washoldingto take a breath test. Id.alcohol but refused

convict, cannot . . . that thesayevidence to we stated: “[W]einsufficient
exceptin this case excluded all rational conclusionscircumstantial evidence

statement indeed that weguilty.” suggeststhat the defendant was Id. This
circumstantial,to asdirect observations betrooper’sconsidered the

direct, or impairment.of the defendant’s intoxicationopposed to evidence

Lorton, however, in part uponIn in we reliedreaching holdingour
109, (1975),Arsenault, 111 where we stated:in v. 115 N.H.dicta State

not thesobriety possessthe results of the field tests do“Admittedly
attributed to thedegreeor same of certitudereliabilityscientific the

breathalyzercontent a or otherbyof the alcoholic bloodanalysischemical
Arsenault, obtainedIn the issues were whether evidencesuch methods.”

its lack of scientific basis andcompetent despitetests issobrietyfrom field
constitu­lightadmissible in of a defendant’swhether such evidence was

at 110. held that the evidencenot to incriminate himself. Id. Werighttional
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itis Id. at 112-13. did not discusscompetent and admissible. We whether
noted,of impairment.constituted direct or circumstantial evidence We

however, that:

in jurisdictionIt has law this for more than a centurybeen the
man;is a fact to ofopen everythe observationthat[] [i]ntoxication

and no or to discern it.special learning requisiteskill is Untrained
tolaymen always permitted testifyhave been to as intoxication on

smell,the Itsight, speechbasis of and locomotion. is also a
factcommonlyrecognized that the of alcoholconsumption impairs

coordination, andjudgment alertness.

(citation, omitted);Id. at 111 quotations, ellipsisbrackets and v.see State
(2003).Gowen, 286,150 N.H. 289

which, true,Direct evidence evidence if asaccepted directly“is proves
offered,the fact for forwhich it is without the theneed factfinder to draw

Fishman, 11:6,any §inferences.” Inswpra at 268 n.33. New Hampshire,
direct evidence has been defined to include “the of a whotestimony person
claims to personal knowledgehave of facts the crime aschargedabout such

(1995)Newcomb, 72,v.eyewitness.”an State 140 N.H. 80 (quotation
omitted).

Though court,the was not Arsenault innothingissue before the
opinion contrarythat toruns these definitions of direct aevidence. Where

DWI, case, could,chargeddefendant is with as in inany other the State
theory, present any which, true,oftype accepted directly“evidence if as
proves” impairment, the any“without need for the factfinder to draw

FISHMAN, 11:6,§inferences.” supra at It268 n.33. follows that chemical
evidence does not constitute the sole form of direct evidence of impairment.

case,In this for Leeexample, observed that thedirectly defendant crossed
line,the double yellow brought her vehicle to a sudden that shestop, and

displayed unsteadyslow and movements. She admitted to him that hadshe
drinkingbeen alcohol. These facts together constitute direct ofevidence

impairment State,in ofthe context the statute. v.GeorgeAccord 812 2dSo.
1103, (Miss. 2001)1105, 1107-08 Ct. App. (holding that of atestimony
waitress who thoughtsaw the defendant drinking “obviouslyand he was

omitted));intoxicated” was (quotationdirect evidence of intoxication
1992)(Ind.State, 134,v.Nichols 591 (holdingN.E.2d 137 that officers’

intoxication).ofobservations the defendant constituted evidence ofdirect
extent,To the if any, that Lorton conflicts this itholding,with is overruled.

Lorton,Having scopeclarified the of now turn to thewe whether
prevailevidence was sufficient to convict in this To in a toease. challenge

evidence,sufficiencythe of the the defendant bears the burden of proving
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in mostfact, lightthethe evidenceviewingrational trier ofthat no
a doubt.State, beyondhave reasonableguiltto the could foundfavorable

(2006). evidence, weCrie, 403, reviewingIn the154 406v. N.H.State
evidence, innotin the of all theitem contextevidentiaryeachexamine

findingato supportbe sufficientmayId. Circumstantial evidenceisolation.
maytrier of fact drawdoubt. Id. Thebeyond a reasonableguiltyof
from factsfacts and also inferencesprovedfrominferencesreasonable

inferences, reasonablycanthey beprovidedresult otheras a offound
Id.drawn therefrom.

State, wefavorable to thelightthe in the mostViewing evidence
fact abeyondfor a trier of to findthat it sufficient rationalconclude was

previouslywas of DWI. Asguiltydoubt that the defendantreasonable
crossing the doublediscussed, the for overinitially stoppedLee defendant

lane, in a crash withnearlywhich resultedline into the southboundyellow
her, she wassignshe several thatstoppedcruiser. When he observedhis

one-legalcohol and failed thehavingadmitted to consumedimpaired. She
field tests.sobrietyand the walk-and-turnstand

factually distinguish-the this case isContrary argument,to defendant’s
Lorton, to use a whilesignalLorton. In the defendant failed turnable from

Lorton,turn, in a manner.”right “stopped prudenta but safe andmaking
Here, overat the because she crossedstopped149N.H. 734. Lee defendant

his came to ayellow nearlyline and crashed into cruiser. Shethe double
in was ableupon over.While the defendant Lortonstop being pulledsudden

id.,produce license and the defendant hereimmediately registration,to his
it,for shedifficulty producing registration. searchingher Whilehad

slow,almost like she ... didn’tthrough papers, verythe different“fiddl[ed]
Lorton, difficultyIndoing.”know what she was the defendant had no

gait stumblingof his with a orout car and “walked normal withoutgetting
way.”in at 734.The walk-and-turn testfaltering any Id. Lorton defendant’s

unremarkable,” 735, here,at the“essentiallyresults were id. whereas
failed.defendant

ofquestionthe in her noticeremainingThe defendant did not brief
322, 327Hofland,it waived. v. 151N.H.Accordingly,we deem Stateappeal.

(2004).

Affirmed.

Duggan, Conboy, JJ.,Broderick, C.J., concurred.and Hicks and


