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(Nicholas Cort,A.Kelly Ayotte, attorney general assistant attorney
general, on the brief and fororally), the State.

Bernstein, Mello, (AdamPLLC,Bartis & Nashuaof Bernstein on the
orally,brief and for the defendant.

HICKS, defendant, Chrisicos,J. The Michelle anappeals order of the
J.)Superior (Groff, rulingCourt that she is aineligible for sentence of home

(amended(2004) 2006).confinement under the terms of RSA 262:23 We
reverse and remand for resentencing.

This is the second time the of the defendant’sissue sentence for driving
after being certified as a habitual offender has come before us. See State v.

(2008).Chrisicos, 158 N.H. 82 The following facts are recited in Chrisicos
or inappear the record before us. 15,The defendant was Augustindicted on
2006, drivingfor a motor vehicle after having been certified as a habitual
offender, in violation of 21,2006,RSA 262:23.Id. at 84. On November while
prosecution of the August 15 offense was pending, the defendant was
indicted for another violation of RSA 262:23.Id. The State prosecuted both

jointlyindictments and the pleddefendant aguilty under capped plea
agreement. Id.

Notwithstanding the plea agreement, the trial court determined that it
could not sentence the defendant to First, time,home confinement. at that
Hillsborough County did not have a home program.confinement Id. at
84-85; (Statesee Petition State N.H. 515,v. Campbell), 152 N.H. 522of of
(2005). uponBased the lack of a home programconfinement in only one
county state,in(Hillsborough) the 262:23,1,the trial court ruled that RSA
was facially unconstitutional because it violated the defendant’s right under
the State Constitution to equal protection. Chrisicos, 158 N.H. at 85.

Nevertheless, the court concluded it was unable to order home confine-
ment because the defendant had been charged with two distinct violations
of RSA 262:23. Id. Specifically, the court ruled that plainthe language of

262:23,1,RSA which limits eligibility for the home confinement toprogram
lifetime,”“once per barred the defendant from being sentenced to home

confinement on the Thus,second indictment. Id. the court sentenced the
defendant to two concurrent sentences of “twelve months at the house of
corrections, stand committed.” Id.
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and thestatutory interpretationthe trial court’sappealedThe defendant
assumedId. at 84. Weruling.constitutionalthecross-appealedState
for homeunder the statuteeligiblewasdeciding that the defendantwithout

thatId. at 86. heldthe constitutional issue. Weand addressedconfinement
thusequal protection,to262:23,1, rightviolate the defendant’sdid notRSA

affirmed thethat issue. Id. at 90. Wetrial court onreversing the
ofsentence, however, unavailability homeuponbased thedefendant’s

County.in Id.Hillsboroughconfinement
in Chrisicos wasshortlythat before our decisionThe State represents

aadopted policyissued, County Board of CommissionersHillsborough“the
in that county.”confinementa of homeprogramto institute administrative

statutorythetrial court determined thatdevelopment,of this thelightIn
ripein “is now for determination.”not decide Chrisicosissue we did

of the defendant’s sentencestayed impositionthe courtAccordingly,
that RSA 262:23of the court’s “earlier determinationappealherpending

of a sentence to homeobtainingfrom the benefitthe defendantprevents
confinement on both indictments.”

a is de novo.trial of statuteinterpretationreview of the court’sOur
(2008).(State 229, “InN.H.Laporte),N.H. v. 157 231Petition Stateof of
itself, and,statute, of the statutelanguagea we first look to theinterpreting

ordinaryandaccording plainto itslanguageif construe thatpossible,
Furthermore, statutes in the context of the overallinterpretwemeaning.

omitted).(citationin Id. ‘We interpretand not isolation.”statutory scheme
what theas written and will not considerintent from the statutelegislative

did not seelanguage legislaturehave said or add that thelegislature might
(2009)597, (quotation599Hayden,fit v. 158 N.H.to include.” State

omitted).
262:23, I, pertinent part:inprovides,RSA

to thispursuantone or lessAny year imposedsentence of
facility. Thecountybe served in a correctionalparagraph shall

may hismay anycourt order that such offender servesentencing
confinement to RSA 651:19pursuantor her sentence under home

countyof the correctionalregulationsbased on the rules and
for the minimumthe sentence is to be servedfacility where

thereof,or the offendermandatory any portion providedterm
eligibil-of todays imprisonment priorserves 14 consecutivefirst

only eligibleoffenders shall beity for home confinement. Habitual
peronce lifetime.programfor the home confinement

262:23,1.RSA
262:23,1, doeslanguagethat the of RSAplainThe defendant contends

ofuponof home confinement the numbernot for a sentenceeligibilitybase
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habitual of,offender violations a defendant is withcharged or convicted but
262:23,rather eligibility perlimits to “once [the defendant’s] lifetime.” RSA

State, hand,I. The on the other asserts that languagethe statute’s is
on“ambiguous arguesits face” and that the atprovision issue:

either,can be read to mean as the defendant that aargues,
habitual offender is toentitled home confinement once regardless

manyof how convictions in adjudication, or,are involved the first
held,superioras the court that a maydefendant be eligible for

conviction,home confinement after a single but that a second
conviction forecloses such eligibility.

We will find a statutory provision and, therefore,ambiguous, consult
its legislative history where isthere “more than one reasonable interpre­
tation provision[].” Gamas, (2009).of Appeal 646,the[]... 158 N.H. 649of

interpretationThe urged by court,the State and employed by trialthe
however, is not a reasonable one itbecause reads a limitation of “one
conviction,”or oflanguage import, statute,similar into contrarythe to our

statutoryrules of construction. See Hayden, 158 N.H. at 599.Accordingly,
262:23,1,do Moreover,we not find RSA ambiguous. because the trial court

statute,read such a limitation into the we conclude that it erred in finding
home confinement on the second indictment categorically precluded by

262:23, Gordon, (2002) (whereRSA I. 681,State v. 148 N.H. 684 plainCf.
language of statute required only prior convictions to trigger enhanced
sentencing provision, statute did “not thatrequire previousthe convictions
precede the commission of the uponoffenses which an enhanced sentence

beingis imposed,” because conclude“[t]o otherwise would aimpose
requirement intend”).that the legislature did not

By its plain language, 262:23, I,RSA makes home confinement a
sentencing option onlyavailable once in a habitual offender’s lifetime.
Nevertheless, State,the citing Harris,State ex rel Fortin v. 109 N.H. 394
(1969), Johnson,and (1991),State v. 134 N.H. 570 argues against reading
the statute “absolutely literally” where such a reading would be inconsis­
tent with the purpose.statute’s Admittedly, we will reject “a literal
construction of a statute does[if it] violence to the apparent policy of the
Legislature,” Fortin, 109 N.H. (quotation omitted),at 395 but we also “will

modifynot meaningthe of a face,” Johnson,statute that is plain on its 134
N.H. at 576. mind,With these principles in we consider the State’s
argument.

State,The O’Brien,v.citing 587, 592(1989),State 132 N.H. asserts
that it is “well established that the principal purpose of the [habitual

statutoryoffender] scheme is to ensure that drivers who have proven
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andpunished severely”offenses areby repeateddangerousthemselves
multipleof home confinement onthat concurrent sentencesargues allowing
with thethat first take issuepurpose.inconsistent with Weviolations is

of the habitualpunishment principal purposeassertion that is theState’s
is designedhave stated that “RSA 262:23Althoughstatute. weoffender

offenders, Rix,v.of habitual Stateto recidivism”specifically punish the[]
(2003), that131, consistentlyalso noted “[t]heN.H. 133 we have150

on thesafetyhabitual offender statute is to fosterpurpose of theprimary
an habitual offender isimposed uponIn this thehighways. respect, penalty

anremoving highwaysof in from theprotection publicfor the theprimarily
Dean, 115offender.” State v.dangerous persistentwho is a andoperator

added).(1975) (citation omitted; that520, emphasis We noteN.H. 524
O’Brien, N.H. at 592contrary. (statingto the See 132O’Briendoes not hold

of public by“has that thelegislature protectionthat the determined
thatpriorityfrom is a serious andremoving dangerous highwaysdrivers

severely”).of offender law must be dealt withviolators the habitual
confinement still chooseAdmittedly, person maythe risk that a on home

a habitual offenders off thekeepingto drive makes it less effective means of
a(concluding impositionthan incarceration. id. that ofhighways “[t]heCf.

to a ofmandatory may thoughtminimum sentence be be reasonable means
However, considerations are for theprotecting public”). policythe such

legislature to make.

inspeculates optionThe State also that the home confinement RSA
offenders anmay give opportunity262:23 have been “intended to habitual

to reform after one offense of while certified” and concludes that itdriving
consciously rejectedunavailable where “this has thatshould be defendant

justa time.” This is anotheropportunity by offending argumentsecond
attempt penalizeto further the defendant for her recidivism. As we noted

Rix, already designedin offender certification is to addresshabitual
recidivism, penalty legislature, throughand we will not add to the that the

262:23, toplain language impose uponthe of RSA has chosen habitual
Rix,offenders. 150 N.H. at 133-34.

that the ispresentedWe conclude on the facts here defendant
262:23,1.meaningconfinement of RSA Weeligible plainfor home under the

262:23,1,innothing plain language precludesalso conclude that the of RSA
for multiplethe of concurrent sentences of home confinementimposition

statute, subject to the “onceagain perviolations of the habitual offender
hand, it is within the trial court’slifetime” limitation. On the other

circumstancesto to order home confinement underdiscretion decline
where, here, more than one violation. Ofas the defendant has committed
course, of RSAinterpretationshould the with ourlegislature disagree
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262:23,1, it is free to Demetri,amend the statute as it sees fit. Zorn v. 158
(2009).437,N.H. 441 As both the decision whether to impose a sentence of

confinement, 262:23,home see .RSA I court(sentencing “may order”
habitual offender to serve all or part confinement),of sentence under home
and the of“selection either concurrent or consecutive sentences rest[]
within the discretion of sentencing judges,” Warden,Duquette n N.H. State
Prison, (2007)737,154 omitted),N.H. 742 (quotation we remand for the

determination,trial court’s discretion,in its sound of an appropriate
sentence.

Sentence vacated and remanded.

CONBOY,JJ., concurred;DALIANIS and Broderick, C.J., dissented;
Duggan, J., dissented.

BRODERICK, C.J., dissenting. Because I agree with the ruling of the trial
defendant,court that Chrisicos,the Michelle is ineligible for a ofsentence

home (2004) (amendedconfinement under the terms of RSA 262:23 2006),
I respectfully dissent.

Our review of the trial court’s interpretation of a statute is de novo.
(StatePetition State N.H. v. Laporte), 229, (2008).157 N.H. 231 “Inof of

statute,ainterpreting we first look to languagethe of itself, and,the statute
if possible, construe that language according to its plain and ordinary
meaning.” Id.

262:23, I,RSA provides, in pertinent part:

Any sentence of one year or less imposed pursuant to this
paragraph shall be served in a county correctional facility. The
sentencing court may order that any such mayoffender serve his
or her sentence under home confinement pursuant to RSA 651:19
based on the rules and regulations of the county correctional
facility where the sentence is to be served for the minimum
mandatory any thereof,term or portion provided the offender
first serves 14 consecutive days of imprisonment prior eligibil-to
ity for home confinement. Habitual onlyoffenders shall eligiblebe
for the home confinement program once per lifetime.

The defendant contends that plainthe language 262:23,1,of RSA does
not base eligibility for a sentence of home confinement upon the number of
habitual offender violations a defendant is charged of,with or convicted but
rather limits toeligibility “once per 262:23,[the lifetime.”defendant’s] RSÁ
I. This argument begs the question. The statute provides that habitual
offenders shall only be eligible for the home confinement program peronce

Thus,lifetime. the issue is what the legislature byintended the use of the
term “eligible.”The defendant would construe the statute to thatsay she is
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her firstforprogramhome confinementto theto be sentenced“eligible”
and for her secondas a habitual offenderwhile certifieddrivingoffense of

view, thatmyInas a habitual offender.while certifieddrivingoffense of
contraryprogram,for the home confinementeligiblemake her twicewould

the statute.language ofplainto the
ruling,trial court’s eventhelanguage supportsI the plainbelieveWhile

inread thereasonablystatute could beagreeto that theif I were inclined
defendant, will not construeI would not do so. Webyasserted themanner

itwhen iswould render it unconstitutionalin a manner thata statute
570,Johnson, N.H.v. 134of a constitutional construction. Statesusceptible

(1991). equalwould violateview, the defendant’s constructionmyIn576
a twinthat the defendant hadexample, supposeForprinciples.protection

acertified as habitualdrivingalso arrested for whilesister who was
heavyof aas the defendant. Becausedayson the same twooffender
inoffice, delayto a theattorney’s perhapsor duecountyworkload at the

after her secondthe sister was not indictedmeeting grand jury,of the
defendant, beingin theresultingthe defendantquicklyarrest as as was

trial, onbeingher sister triedof indictments at one buttried on both her
defendant and herseparatein two trials. Both theher two indictments

interpre-on all Under the defendant’scharges.are then convictedsister
committedtation, that both the defendant and her sisterdespite the fact

dates, foreligiblethe would bethe same crimes on the same defendant
ofshe was convictedhome confinement on her second conviction because

trial, be to serverequiredat a while her sister wouldcharges singleboth
facilitycountyconviction in the correctionalher sentence on her second

trials. I fail tochargesof both after twobecause she was convictedsimply
ofdisparatethat such treatmentany justifysee rational basis would

Indeed,who, identicallyare situated.purposes,defendants for all relevant
aside, mandating jailofinjusticeconstitutional considerations theputting

solelyin the toallowingin while home confinement other dueone case
mejury requirehow often a meets wouldgrandfortuitous events such as

Fournier,statute. State v.reject the defendant’s construction of the Seeto
(2009)(court unjust441,446 construes to avoid absurd orN.H. statutes158

results).
Furthermore, joiningthe criteria forthe defendant’s construction skews

example,forjoin charges,to the defendant’ssevering charges.or Whether
constitutefactors as whether failure to do so woulduponshould turn such

orharassment, parties,the time or resources of theundulywould consume
See, R. the defendant’se.g., SUPER. Ct. 97-A. Underprejudicial.would be

statute, however, would mean thatjoining the offensesconstruction of the
ifchargeson botheligible for home confinementthe defendant becomes

convicted, mean that the defendantseparatelythem wouldtryingwhile
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Ajaila in if defendant who wouldmandatoryfaces sentence convicted.
toobject joinder chargeto because her defense one is substan-otherwise

other, example,than defense to the for welltially stronger mighther
tojoinderto incur the of in ensure her forprejudice eligibilitychoose order

hand,is of On the ahome confinement if she convicted both. other
joinderwho seek because it furtherprosecutor would otherwise would

thejudicial economy mightand save resources of the instead chooseparties
joinder possibility beingto to the the defendant twiceoppose prevent of
yet mandatory jailconvicted I would construeavoiding the sentence. not

joinderthe statute so as to introduce such into the calculus.considerations
Finally, our case law that should be significancedemonstrates there no

to factattached the that the defendant’s two convictions resulted from one
importanttrial instead of It to we consideringtwo. is note that are not here

Gordon,chargestwo that of one “criminalarose out State v.episode.” Cf.
(2002)710,N.H. 714 “simul-(treating multiple148 convictions committed

taneously during spasm activity”a of criminal as asingle single conviction
omitted)). Rather,purposesfor of sentence enhancement the(quotation

occasions,separate separatedefendant committed two crimes on two
months case law forapart.several Our is clear that sentence enhancement

a subjecteddefendant can bepurposes, penaltyto an enhanced for a second
conviction even when the first and insecond convictions are both obtained

adjudication, longa as eachsingle as convictionarose out of a andseparate
N.H., 185,episode.distinct criminal See Petition State 152 N.H. 191of of

(2005)(stating exceptionthat with of sentence of life without possibilitythe
trialparole, imposeof court of inmay penalties up fortyenhanced to years

first,for eachprison beyondconviction the when multiple“even convictions
Melvin,in a single 134,136-37are obtained v.proceeding”); State 150N.H.

(2003).Thus, we previouslyhave concluded that for ofpurposes sentencing,
it matters not twowhether the convictions obtained at a trial orsinglewere
at trials.two

Abram, (2008),Similarly, in rejectedState v. 156N.H. 646 we the State’s
invitation to adopt “sentencing package” pursuantthe to whichprinciple,

apresumecourts that when defendant found onguiltyis a multi-count
indictment, there strongis a likelihood that the trial court craft awill

in which ondisposition the sentences the various counts form of anpart
Abram,plan.overall 156 N.H. at 654-55. In rejecting this weprinciple,

Court,quoted approvingly Supremethe Ohio which noted that ratio-the
nale for the fails because theprinciple sentencingstate’s scheme is

to focus“designed judge’sthe attention on one offense at a at 655time.” Id.
omitted).(quotation

cases that for of ofpurposes sentencing,These demonstrate each the
alone. Each bydefendant’s convictions convictionis considered itselfstands
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aafteris sentencedIf the defendantis sentenced.the defendantwhen
penaltiesoffenses, for enhanced“eligible”he becomestrial for twosingle

offense, asjustfor the firsthis convictionuponsecond offense basedfor the
inSimilarly,trials.separateafter twotwice convictedif he werehe would

for the home“eligible”wasin this caseview, the defendantalthoughmy
conviction, sheher firstwas sentenced forwhen sheprogramconfinement

on hershe was sentencedthat whenprogramfor“eligible”no longerwas
her sentencehadconviction, eligiblenot have beenjust as she wouldsecond

trial. In eithera secondimposed followingconviction beenfor her second
conviction, exhaustedtherebyshecase, for her firstsentencedupon being

for home confinement.eligibilityher onee-in-a-lifetime
with thecomportsconstruction of the statutethe trial court’sBecause
at bestisdefendant’s constructionwhile theplain language,statute’s

unconstitutional, I dissent.respectfullyat worstunjust and
plain languagethan theno furtherDUGGAN, J., goWe needdissenting.

2006)(2004)(amended argument.the defendant’s262:23,1 rejecttoof RSA
(1997)(‘When is84, languagea statute’sComeau, 142 N.H. 86v.See State

for furtherthe statutebeyondwe need not lookunambiguous,andplain
omitted)). makesThe statute(quotationintent.”legislativeofindications

. once“only per. .for home incarcerationeligiblehabitual offenders
on twoand was sentencedguiltypleadedThe defendant herelifetime.”

on bothto home confinementTo sentence herindictments.separate
Thus,twice, not once.the court to sentence herrequirewouldindictments

to make the sentenceshave the discretionthe court wouldthougheven
to homefirst indictmentsentence her on theconcurrent and could

available on theconfinement, longeris noper optionthe “once lifetime”
dissent.respectfullyIsecond indictment.
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