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rational conclusionsupportdoes not aBecause the evidencerelationship.
bodily,alleged“treatment ofprovided [the victim’s]that the defendant

methods,” howevermental, remedial orby agentsor behavioral disorders
been, sexual actsmay chargedhave thethe sexual conductinappropriate

we“therapy” relationship. Accordingly,the context of adid not occur within
uponthe convictions based thethe convictions. Because we reversereverse

need not address the defendant’sstatutory “therapy,”definition of we
claim. See Petitionstatutory argument or his constitutionalalternative of

(2005).185,N.H., 152 N.H. 191State of

Reversed.
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(Thomas Bocian,AKelly Ayotte, attorney general E. assistant attorney
general, on orally),the brief and for the State.

Phelan, defender, Manchester,Pamela E. public of on the brief and
orally, for the defendant.

DUGGAN, defendant, Howe,J. The Christopher guiltywas found of six
possession 1(e) (2007)counts of of 649-A:3,child seepornography, RSA

(amended 2009), J.).a infollowing jury trial the Superior Court {Barry, He
thatappeals, arguing the trial court byerred certainadmitting evidence.

affirm.We
The record supports defendant,the following. The Nathan and Jennifer

Greenlaw, and Frank Tammyand Turner knew each other through the
2006,Dart League.Granite State In early June the Turners rented a

in apartmentbedroom their to the defendant for a week. The defendant$50
did not have access to the computerTurners’ because it passwordwas
protected. When he wanted to a computer,use the defendant would visit
the Greenlaws to use theirs. The Turners also had permission to use the
Greenlaws’ Mr.computer. Greenlaw thatacknowledged he saw pop-up
advertisements for pornographic websites when he used his computer, but

website,visitingdenied ever a pornographic printing material from a
website,pornographic or downloading a pornographic image.

23, 2006,On June Ms. Turner asked the defendant to leave because he
had not himpaid any rent. She told he had seven days to remove his
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away.throw them The defendant returned tobefore she wouldbelongings
24,2006, 26,2006,and toTurners’ twice between June Juneapartmentthe

stereo,television and a butbelongings. clothing,his He removed hisremove
bureau, a stand. He then left for acomputera bed and ofpartleft behind

in He did not contact the TurnersVirginia.vacation with the Greenlaws
to the Turners’leaving, apartment.before and did not returnagain

4, 2006, Turner and her sister cleaned out the room theJulyOn Ms.
behind, theydefendant had rented. In one of the bureaus the defendant left

cards,CDs, a manilamemory badgesdiscovered identification and folder.
that havetwenty-three images appearedThe manila folder contained to
images depicteda Two of the adultgenerated by computer printer.been

females, intwenty-one sexuallyand the other female childrendepicted
provocative poses.

called The Manchester Police re-police. DepartmentMs. Turner the
to took the manila foldersponded apartment containingthe Turners’ and

theythe identification some found in thepornography, badges, papersthe
labeled,bureau and five CDs. Three of the CDs were not one was labeled

station,Vicky.”and another was labeled “PTCH At the“Babysitter” police
Detective Richard Nanan inserted the entitled into hisVicky”CD “PTCH

and found that it contained six videocomputer clips depicting children
activity.in sexualengaged

9, 2006,July CraigOn Detectives Nanan and went to the Greenlaws’
residence where the defendant had been and him come tostaying asked to

police questions. agreed. During ensuingthe station to answer He the
interview, the to thatpolicedefendant admitted he owned one CD titled

America,”“Babysitter” and another titled but“Naughty knowingdenied
anything imagesabout the found in the manila folder. Hepornographic told

computer knowledgethe officers he had used the Greenlaws’ without their
“Babysitter” “Naughtyto download and America” from a file sharing

and,apartmentwebsite. The detectives returned to the Greenlaws’ with
permission, brought computertheir their back to the station forpolice

analysis.
Craig analyzedDetective the acomputer usingGreenlaws’ forensics tool

kit, FTK. reportor This FTK revealed that the Greenlaws’ hadcomputer
been used to pornography “Exploitedaccess child websites such as Teens.”

“graphic images” temporaryHe also discovered several in Internet files on
computer. Craig imagesthe characterized some of the as child erotica and

others as child The on the Greenlaws’pornography. images computer
contained the same of found in the manila folder ontype images and the

apartment.CDs from the Turners’ He determined that all of the images
2, 2006, 23,and websites were accessed between June and June 2006.
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inimagesa found on one of the thepolice compared fingerprintThe also
fingerprintmanila folder with those contained on a card from the defen-

in 2004. Two latent examiners at the state forensicsprintdant’s arrest
laboratory print imageconcluded that the on the matched the defendant’s
right fingerprint fingerprint fingerprintsindex from the card. No were
found on the CDs.

trial, indigital image expert imagesAt a testified that the the manila
depicted thirtyfolder real children. The State introduced more than pages
images computer.of the found on the Greenlaws’

Two of the six indictments with which the defendant was charged alleged
of the found in the manila Thepossession photographs remainingfolder.

four alleged possessionindictments of video files found on the CD labeled
Vicky.”“PTCH The defendant was of possessionconvicted all six counts of

of child he trialpornography. appeal, arguesOn the court erred when it
(1) (2)CDs;admitted: the fruits of the search of the the 2004 fingerprint
(3)card; and the pornographic material obtained from the Greenlaws’

computer.

I. Videos the CDfrom

trial,Before the defendant moved to suppress the CD labeled “PTCH
Vicky,” it was obtained anarguing by unreasonable search and seizure in

I,violation of his toright privacy under Part Article 19 of the New
Hampshire Constitution and the Fourth Amendment to the United States
Constitution. Specifically, arguedhe that because he did not abandon his

bureau,ininterest the contents of the policethe should have obtained a
search warrant before viewing the contents of the CD. The State contended
that the hadproperty been abandoned because the defendant givenwas

toample opportunity belongingsremove his and he did not do so. The trial
court denied the motion to suppress because the defendant had no

of inexpectation privacy the bureau or its voluntarilycontents because he
abandoned the property.

We first address the defendant’s claim under the State Constitu­
tion, Ball,and cite federal opinions guidance only. 226,for v. 124State N.H.

(1983). I, Constitution,231-33 PartUnder Article 19 of the New Hampshire
a person “righthas the to be secure from all unreasonable searches and

houses,seizures of his hisperson, papers,his and all his possessions.” State
CONST,Westerner, 375, (1995); I,v. 140N.H. 379 see pt.also N.H. art. 19. In

reasonable,determining whether a search or seizure was will analyzewe
personwhether the had a reasonable of inexpectation privacy the evidence

States, 347, 353(1967); Goss,seized. See Katz v. United 389U.S. State v. 150
(2003).46, Goss,In adoptedN.H. 48-49 we a two-part expecta-reasonable
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I, Goss, First,150N.H. at 49.analysis under Part Article 19.privacytion of
of(subjective) expectation privacy,”a must “have exhibited an actualperson

and, second, that tosociety preparedthat must “be one isexpectation
” Id. Absent an invasion of the defendant’srecognize as ‘reasonable.’

of there has been no constitutional viola-expectation privacy,reasonable
tion. Id.

possession... gives up righta abandons a he or she theperson“When
Westover,possession.”to secure from unreasonable searches of that 140be

(1960).States,380; 217, 241N.H. at see also Abel v. United 362 U.S.
of a of actuponAbandonment is determined “based evidence combination

Westover, fromand intent.” 140 N.H. at 380. Intent “is to be ascertained
intent, subjective,althoughwhat the actor said and did since is determined

objectivefrom facts at hand.” Id. Also relevant are “where and for what
length property relinquishedof time the is and condition.” Id.[its]

property generally questionWhether has been abandoned is a of fact. Id.
Therefore, factuphold regardingwe will the finder’s determination aban­

it is erroneous. Id. of trialclearlydonment unless Our review the court’s
conclusions, however, Sullivan, 124, 129is de novo. v. 157 N.H.legal State

(2008).

sayWe cannot the trial court’s conclusion that the defendant
clearlyabandoned the room and its contents was erroneous. Ms. Turner

that gavetold the defendant he needed to move out and him one week to
remove his He returned tobelongings. apartmentthe twice within one
week to remove his and several items aclothing, larger such as television
and stereo. This demonstrates that the onlydefendant knew he had one
week to remove his and he wasproperty complying with Ms. Turner’s
order.

addition,In at no hispoint during second visit did he indicate to the
Turners that returning remaining property.he would be to take the After

time,returning to the Turners’ for the second theapartment defendant had
no further contact with them. He nor arequestedneither more time left

atforwarding address which the Turners could contact him theregarding
of belongings. days beyondrest his Ms. Turner waited an additional five her

original seven-day began going through things.deadline before she his The
fact the appeared approximatelydefendant to have lived elsewhere for two
weeks without them indicated that he did not need these items. The

bedroom,defendant’s actions ademonstrate clear intent to abandon the
including bureau andthe the CDs therein.

onlyThe defendant thatargues temporarily property,he abandoned his
Westover,including disagree.the CD. See 140 N.H. at 380-81. We The

defendant in thebelongings apartment daysleft his for five after the
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from the time Ms.deadline; days lapsedtwelveof Ms. Turner’sexpiration
his Federalsearched room.him the time sheTurner told to leave and

See,constitute abandonment.toenoughfound less time to becourts have
(9th denied,Cir.), 404Kress, 358, cert.F.2d 361v. 446e.g., United States

(1971) only days).of two Asafter absence(finding947 abandonmentU.S.
above, and his absenceduringconduct beforeset forth the defendant’s

Althoughhis thebelongings.to abandonindicated that he intended
a“necessarily impliesvacationingthat the fact he wasdefendant asserts

absence,” reasonablytrial courtpermanentrather than thetemporary
all of the circum­based uponfound had been abandonedpropertythe

(abandonmentWesterner, determined from140 at 380stances. See N.H.
hand).atobjective facts

Goss, a has anrelies where we held that defendantThe defendant also on
Goss, is inappli-in trash. 150 N.H. 49-50. Gossprivacyof hisexpectation

the orin this did not remove bureau itsthe defendant casecable because
trash, thatin would have ensured hisplacecontents and them the which

disposetodestroyed. Nor he instruct the Turnerswould didbelongings be
awayto anyTurner him that she throwof his Ms. told intendedproperty.

reasonably goingwould entailremaining days.items after seven This
movedhe left behind. Once he outthrough any propertythe drawers and

room, stated,was, trial court “ain it as thebelongingsand left his the
Therefore,them. thecertainty” go throughvirtual that the Turners would
in itemsa of the heexpectation privacydefendant did not have reasonable

left behind.
Constitution, protectedthere was noWe conclude that under the State

to obtain a search warrant beforeprivacy requiring policeinterest the
it.the CD the defendant had abandoned Theviewing the videos on because

no than the Con-provides greater protectionFederal Constitution State
Goss, Therefore,atSee 150 N.H. 49.stitution under these circumstances.

dothe result under the Federal Constitution as we underwe reach same
the State Constitution.

II. CardFingerprint 2001from

fingerprintthe 2004Next, argumentthe defendant’s thatwe address
trial, fingerprintAt the State introduced thehearsay.card was inadmissible

Last, a officerpoliceof Brian Manchesterthrough testimonycard the
finger-trial admitted thebookingto the The courtassigned department.

rule.hearsaythe Seeexceptionunder records toprint card the business
803(6). laythat failed to theThe the StatearguesN.H. R. Ev. defendant

keptand inhad createdfingerprintthat the card beenproper foundation
ofregular practice thebusiness or that it was theordinarythe course of

The defendant contendsfingerprintto create such cards.police department
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the is Last thatfingerprintthat card inadmissible because Officer testified
first 2004 was at trial.fingerprintthe time he saw the card

803(6)“Rule that of therequires proponent producethe document
record, witness,the custodian of the or another to aboutqualified testify

document,identity preparationthe and mode of of and toprofferedthe
testify regularthat it was in the business at or timemade course of near the

(2006).Wall, 237,154of the transaction recorded.” State v. N.H. 242
authenticity, regularityof the and correctness of such“Verification records

witness,the official inby charge, qualifiedthem or anotherhaving by
constitutes the foundation for of theproper profferedadmission record.”

803(6)omitted).(quotations ‘qualifiedId. “The required bywitness’ Rule
only systemneed be someone who understands the of how the document

made,was and need not have in the orparticipated document’s creation
know who created it.” at 244.Id.

The admissibility generallyof evidence is within the discretion of the trial
court, and we will itsuphold rulings unless the exercise of its discretion is

Developmentalunsustainable. v. 149Murray Servs. Sullivan County,of
(2003).264,N.H. 267 Unless the defendant that rulingestablishes such a

clearly case,was untenable or unreasonable to the of his willprejudice we
not disturb it. Id. The defendant has not met this burden.

Although records,”testified “keeperOfficer Last that he was not of the
bookinghe later said that as a fully systemofficerhe understood the howof

Wall,fingerprintthe cards were created. at that154N.H. 244. He testified
was “familiar processhe with the of record-keeping”the and had “personal

ofknowledge” systemthe thatfiling fingerprintstored the cards. thenHe
described how the cards were created. He testifiedalso that he had been

creation,in storageinvolved the and of fingerprintretrieval the cards.

Officer Last testified thatalso cards were thefingerprint records
Wall,indepartment kept the normal course of 242.business. 154 N.H. at

explainedHe that fingerprintthe 2004 card on the iswas same form that
by“the standardized usedform the Manchester Police HeDepartment.”

that fingerprint defendant,then testified the card tobelonged relyingthe
card,information onupon includingthe the signa­defendant’s name and

ture. Because Officer Last regularitytestified as to the of ofthe creation
cards,fingerprintthe as well as the fact fingerprintthat the card in issue

booked,of the same istype usuallywas that created a defendantwhen is he
the foundationproperestablished that the card was created and main­

803(6).in regulartained the course of business Ruleunder
The defendant that becauseargues fingerprint cards are not created

every booked,a theytime defendant is arrested and are not business
803(6). however,meaning fails,records within the of This argumentRule
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Department’sthat it is Manchester PoliceLast testified thebecause Officer
aretheyand whenfingerprinted photographedthat defendants beprotocol
notlot of willLast that officers”Although “[a]Officer testifiedbooked.

exists, testifiedalready he alsoa card when onefingerprintcreate second
not showThe State needare created times.”fingerprint “[m]ostcardsthe

arrest, aretheybut thatupon everyare createdalwaysthe cardsthat
itLast’s thattestimonyregularin the course of business. Officercreated

Department finger-Police topractice of the Manchesterregularwas the
tofirst arrest was sufficientupondefendants theirprint photographand

to card.trial court’s decision admit thethesupport
unsustainablythe didwe that trial court notAccordingly, conclude

card.by admitting fingerprintits discretion the 2004exercise

ComputeronIII. Additional Found Greenlaws’Images

trial, thirtyin to introduce more thanBefore the moved limineState
from The defen-pornographic images computer.of the Greenlaws’pages

(1) that wasthat: failed to the evidencearguesdant the State demonstrate
(2) thepropensity;for a other than character or Statepurposeadmitted

was whopersonto show that the defendant theprooffailed clear
(3)to the and the evidenceimages computer;downloaded the on Greenlaws’

thatthan The State counterssubstantially prejudicial probative.was more
in childknowingly downloadingimagesthe show that the defendant acted

and accident orpornography, byas to adult notpornography, opposed
mistake.

crimes, wrongs,of other or acts” is inadmissibleAlthough “[e]vidence
in that actedperson personthe character of a order to show theprove“to

therewith,” “for otherconformity mayin such evidence be admissible
intent,motive,proof plan,as of opportunity, preparation,suchpurposes,

404(b).identity, of or accident.” N.H. R. Ev.knowledge, or absence mistake
404(b) theof is to that the defendant is tried onpurpose“The Rule ensure

a uponthe and to conviction basedcharged preventmerits of crime as
(2009).Cook, 708, 711158wrongs.”of other crimes or State v. N.H.evidence

ofrulingthe trial court’s for an unsustainable exercise“We review
discretion, if it unreasonableonly clearlyand will reverse was untenable or

trial courtof case.” Id. at 712. Because theprejudiceto the the defendant’s
trial, whatimages only“we consideradmissibilityruled on the of the before

687,144 694hearing.” Glodgett,at v. N.H.presented pretrialwas the State
(2000) omitted).(quotations and brackets

“(1)404(b): the must beunder Rule evidenceTo be admissible
character orprovingfor a other than the defendant’spurposerelevant

(2) defendant committed theproofmust be clear that thedisposition; there
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(3)act; and the ofprobative value the evidence must not substantiallybe
outweighed by dangerthe of unfair toprejudice the defendant.” State v.

(2009).Costello, 113,159 N.H. 118 The State must prove admissibilitythe
Here,of the bad acts. Id. the defendant the trialchallenges court’s decision

404(b)under all prongsthree of the Rule analysis. Because trialthe court
made no withfindings respect anyto of the prongs,three and the defendant

objectdid not to the lack findings,of we review the record to determine
it supportswhether the trial implicit findingcourt’s that prongeach was

McGlew, (1995)met. But 505,see State v. 139 N.H. 508-10 trial(requiring
courts to make specific findings to support evidentiarytheir rulings under

404(b)).Rule

meet its“[T]o burden under the first prong, the State is required to
specify the purpose for which the evidence is offered and articulate the
precise chain of reasoning by which the proffered evidence will tend to
prove or disprove an inactuallyissue dispute, without relying upon
forbidden character,inferences of predisposition, or propensity.” State v.
Kim, (2006).322,153 N.H. 327 “That chain of reasoning must demonstrate
a sufficient logical connection between the prior acts and the permissible
purpose for which the State Costello,offers the evidence.” 159 N.H. at 118

omitted).(quotations

intent,“Tobe relevant to evidence of other bad acts must be able to
support inference,a reliable not dependent on the defendant’s character or
propensity, that the defendant had the same intent on the occasions of the
charged and uncharged acts.” 269, (2007)State v. Pepin, 156 N.H. 277

omitted).(quotations “Wewill find sufficient support for a reliable inference
of intent only if the defendant’s intent in committing other bad acts and the
defendant’s inintent the charged offenses is closely byconnected logically
significant omitted).factors.” Id. (quotations

Here, the defendant chargedwas with possession of child
pornography, which required the State to prove the defendant knowingly
possessed a “visual representation of a child engaging in sexually explicit

1(e).649-A:3,conduct.” RSA “A person acts knowingly with respect to
conduct or to a thatcircumstance is a material element of an offense when
he is aware that his conduct is of such nature or that such circumstances

626:2,11(b).exist.” RSA The evidence found on the Greenlaws’ computer is
probative of the defendant’s intent and knowledge because he sought out
websites containing child pornography. These websites were accessed
repeatedly during the time that the stayeddefendant at the Turners’
apartment.
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pornography-­childsoughtthe and viewedEvidence that defendant
acted See“knowingly.”the defendanta basis is relevant to showregularon

United, (7th 2000), denied,326, cert. 533343 Cir.Angle,States v. 234 F.3d
(2001) in childof of other actsadmission evidence(upholdingU.S. 932

v.“knowingly”);acted United Statescase to show defendantpornography
2008)(10th of627, admissionSchene, (upholding643 Cir.543 F.3d

“knowinglychild to show defendantuncharged pornographyofimages
images).possessed” charged

lack orof the of mistakeprobativeThe were also defendant’simages
adult, notthat butpolice possessedThe told the heaccident. defendant

soughtto theimagesThe relevant show defendantchild werepornography.
childimagesnot ofaccidentally acquirechild and didpornographyout

in of adultpursuit pornography.pornography

the trial admittedargues erroneouslyThe next that courtdefendant
404(b) analysisunder of the Ruleuncharged images prongthe the second

“clearthere no clear that he accessed the material. Theproofbecause was
firmly“is when the State evidencerequirement presentssatisfiedproof’

defendant, committed theestablishing person,that the and not some other
500, (2006), denied,154 512-13 cert. 552 U.S.Ayer,act.” State v. N.H.prior

(2007).834

the FTK toproof, presented reportTo clear the Stateestablish
imagesany pornographydemonstrate that and all child websites and

viewed, downloaded, by computerand users of the Greenlaws’visited
with Turners.only the time that the defendant lived theduringoccurred

that nevercomputer theyother who had to the testifiedpeopleThe access
addition, imagesit to In the found on thepornography.used access
those in the manila folder andwere similar to foundcomputerGreenlaws’

testimonyFTK the -witnesses constitutereporton the CDs. The and of
material found on theproofclear that the defendant accessed the

computer.Greenlaws’

erroneouslythat trial courtarguesthe defendant theFinally,
404(b)theimagesthe the of Ruleuncharged prongadmitted under third

that thedanger jurythere was a substantial wouldanalysis because
imagesthe for the additional whenresponsibilityconsider defendant’s

404(b), priorthe of “evidence ofdeciding guilt. pronghis Under third Rule
if the unfair to defendantdanger prejudiceacts is admissible of thebad

outweigh value of the evidence.”Statesubstantially probativedoes not the
(2006).Beltran, 643, unfairly if itsprejudicial649 “Evidence isv. 153 N.H.

to a arouse itsjury’s sympathies,or effect is topurpose appealprimary
horror, to or otherprovoke punish, triggerof or its instinctsense
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human thatmainsprings may juryof action cause a to its decisionbase
upon something other propositionsthan the established in the case.” Id. “It

not, however,is that is merelyevidence detrimental to the defendant
prove guilt.” “Amongbecause it tends to his Id. the we infactors consider

(1)weighing the evidence are: whether the evidence would have a great
(2)uponemotional a its for aimpact jury; potential appealing juror’sto

(3)outrage;sense of or and extentresentment the to which the issue upon
evidence,which it is offered is byestablished other orstipulation infer-

Costello,ence.” 159 N.H. at 123.

“Weaccord the trialconsiderable deference to court’s determination
404(b).”in balancing prejudice and worth underprobative Rule Id. “Par­

ticularly topertinent determining this balance is thewhether evidence is
relevant anproveto issue that is inactually dispute.” Pepin,serious 156
N.H. at 278-79.

“First, Costello,consider ofprobativewe the value the evidence.” 159
N.H. at “Determining probative123. the value of analyzingevidence entails
how itrelevant is.” Id. “Relevant may probativeevidence have limited

Here, above,value.” Id. as discussed thatevidence the defendant used the
computerGreenlaws’ to access child andpornography imageswebsites was

highly ofprobative knowledgehis the to prove everybecause State had
trial,element of the crime at that theincluding defendant “knowingly”

possessed child pornography.the
“Next, we consider dangerwhether the of unfair prejudice to the

defendant from admission of this evidence substantially outweighed its
probative priorvalue.” Id. a or“[W]hile evidence of offense bad act is
always prejudicial, prejudicethe is frequently outweighed by the probative
value of the evidence when the defendant’s or intent aknowledge is

Kim,incontested issue the at above,case.” 153 N.H. 331. notedAs the
challenged probativeevidence was of knowledge.the defendant’s

addition,In the fromevidence the Greenlaws’ computer was not
likely to any greaterhave impact uponemotional the thejury than charged

Here,images. imagesthe found on the Greenlaws’ computer were the same
type of pornographychild and child erotica as inwere found the Turners’
apartment. juryThe was also shown of theportions videos found on the

Vicky”“PTCH CD and imagesthe found in the manila Althoughfolder. the
images may have been prejudicial, we cannot conclude that the evidence
“was so inflammatory as to substantially outweigh its probative value.”
Costello, 159 N.H. at 123.

Affirmed.

Broderick, C.J., Dalianis, JJ.,Conboy,and andHicks concurred.


