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bythe trial court did not violate the defendant’s due process rights failing
imposition hearing prosecution.to continue the until after the criminal

greater protectionThe Federal Constitution offers the defendant no
Flint,than the under these circumstances. 499does State Constitution See

105; Hearns, 238; 1088;122F.2d at 151 N.H. at N.H. atStapleford,
Williams, 115 at 442.Accordingly,N.H. we reach the same result under the
Federal Constitution as we do under the State Constitution.

Affirmed.

Broderick, C.J., Duggan, JJ.,and Dalianis and concurred.
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(Thomas Bocian, attorneyE. assistantAKelly Ayotte, attorney general
for theorally),on the brief and State.general,

(AndrewSteere, P.A.,Getman, R.of BedfordStacey, Schulthess &
for the defendant.orally),on the brief andSchulman

Flodin, inBRODERICK, defendant, was convictedRalphThe C.C.J.
(AFSA)J.)(Brown, sexual assaultaggravatedof feloniousSuperior Court

(SA). 2008);632-A:2, RSA1(g)(1) (Supp.assault See RSAand sexual
1(a) 2008). was insufficient to632-A4, Because the evidence(Supp.

allegedto the victim withintherapyprovidedestablish that the defendant
2008),632-A:l, we reverse.(Supp.VImeaningthe of RSA

in the mostlightall reasonable inferencesthe evidence andViewing
facts. SeeState, followingcould have found thejuryto the thefavorable

(2009).239, aDodds, part-time246 The defendant wasv. 159 N.H.State
County House of Correc-at the Straffordservices coordinator”“spiritual

(SCHC) graduatedin this case. Heallegedat time of the incidentstion the
heatingin the oilsubsequently workedin 1956 andhighfrom school

1990s, communitylived in an Amishhe and his wifeearlyIn thebusiness.
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half,a a toPennsylvania year theyin for and after which returned New
atHampshire. pursued prison ministry by volunteeringThe defendant

HampshireSCHC and the New State Prison. His volunteer work continued
years, during groupfor more than ten which he hosted and facilitated and

inmates, studies,conductingwith Biblemeetings includingindividual
seminars, forgiveness anger management.and on andmarriage programs

than six months of education imme-approximately supplementaryOther
school, the defendant never received formaldiately following high any
formal or was anreligious training.education or undertook studies He not

to inany clergy, engageordained member of nor was he licensed mental
practice chapterhealth to RSA 330-A.pursuant

2006,July part-timeIn SCHC hired him to serve as a servicesspiritual
job responsibilitiescoordinator. His were similar to his tasks as a volunteer

(1) coordinatingand included and activi-overseeing religious spiritualand
(2)SCHC, administering spiritualties within to the needs of the inmates

(3)staff, conducting religiousand and services and staff He wastraining.
“chaplain”sometimes referred to as he was neither nor partbut ordained

“layof The metclergy.” regularlydefendant with inmates to conduct what
he as “one-on-one andcounseling” “spiritual counseling,”described with

minutes,each session on ten and at tolasting average up twenty-fivetimes
minutes. with challengesHis discussions inmates concerned their life and

issues,everyday struggles, religious spiritualtheir and and their church
background. The defendant testified that he “let do the[the inmates]

ofleading questions,” “helpthe and he would them thethrough scriptures”
prayand often with them.

groupHe conducted sessions and seminars on topics, includingdifferent
devotion,scripture andmarriage, anger forgiveness. The defendant dis-

inmates,studytributed Bibles and materials to the and later collected their
study grade.work for someone else to He videotapesshowed the inmates
of religious explain“testimonials” to to them that when turn“they their
lives over thatand realize there was someone else that could[to God]
control thoughts thinking throughtheir and the that wouldscripture they
be able to whatget through they’re going through.” respectWith to

seminars,marriage the defendant facilitated meetings between husbands
wives, remindingand them about the “boundaries” for physical touching

and disseminating couplesworkbook materials for the to to-complete
ingether. Finally, angerconnection with the and forgiveness programs, the

assigneddefendant distributed booklets to the inmates and homework to
explainedthem. He that all of the he facilitated wereprograms uponbased

testified,as a tool tousing scriptures people problems.assist with their He
however, that he “wouldn’t even know how” to treat inmates for disorders
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issue,... tellwould[he]athem, that if “it was behavioralbutdiagnoseor
a hole.”deeperjust digging yourselfyou’rethem . . .

hisduring postedwith the defendantOften, initiated sessionsinmates
wouldtimes, or staff memberhours, a corrections officerand atmeeting

however,not,staff didinmate. SCHCparticularhim to meet with aask
didand hediagnoses,or medicalinmate’sany psychologicalhim ofadvise

psychologicalinmates with seriousrespectwith totrainingnot receive
records.keep anytonot the defendantrequiredidproblems. SCHC

theat She metwas an inmate SCHC.victim in this caseallegedThe
if she wantedcryingher and askeda corrections officer sawafterdefendant

discernedthe defendantmeeting together,At their firsttalk to someone.to
her,that he “toldHe testifiedand shaken.”“very frail-lookingthat she was

informed the defendantvery deeply.”Sheyou’re hurtinga thatgot feelingI
fact,Inof a friend.that caused the deathin a car accidentthat she had been

Atat theled to her confinement SCHC.from the accidentcharges arising
to theAccordingmeeting, they prayed together.initialof theirconclusion

becauseto talk with the defendantvictim, good”it made her “feelalleged
himmeeting withbegancare.” She“reallyfeel that he [did]he made her

total,basis, theyIn met individu-usually weekly.individually regularon a
times.twenty-fivetotwentyally approximately

with a “schizo-affectivediagnosedbeenalleged previouslyThe victim had
that included interactions withhad suffered delusionsdisorder.” She also

conduct and “act[ed]she had exhibited troubledpeople. Whileimaginary
SCHC, ofknowledgehad noconfinement at the defendantduringout” her

history.her
victim, religioninvolvedtheir conversationsAccording allegedto the

feelingshertheyof the time but also discussedtwenty-five percentabout
Sometimes,accident, theyin wouldfamily, jail.her and lifeabout the car

that she had ainformed the defendantpray together.hold hands and She
alsochanging” diagnosis.her She“they [kept]and thatbi-polar disorder

totestified that she had learnedhim that she felt suicidal. Shetold
feltand would do so when shestudying. . . witchcraft”“meditate [when]

thoughtthat she herto the defendantexplainedand Shedepressed.”“down
her, it aand he that was“really healthy” respondedformeditation was

tothe defendant several timesmedical staff asked“good thing.” SCHC
He told her onvictim to take her medication.encourage allegedthe

not hurt her. Hehelpthat medicine would anddifferent occasions the
taking her medicationcould tell when she had resumedtestified that he

improved.because her behavior
theymeetings,that the course of theirduringvictim testifiedallegedThe

had told thethat while sheexplainedin sexual conduct. Sheengaged
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touching, really”the sexual she did “not feel“okay”defendant she was with
right” yetshe “felt like it wasn’t and did not want to “bewaythat because

rude and tell him no.”
conduct in latepurported AprilAfter authorities learned of the sexual

2007, conducted two interviews with the defendant. He admittedpolicethe
another,engagedthat had in sexual acts with oneallegedhe and the victim

“wrong.” Duringto authorities that what he did was hisacknowledgedand
atpolice, jail “counseling”interview with the he described his role the as

in nature.”“therapeuticand
was on counts of andmultiple pursuantThe defendant indicted AFSA SA

statutory proscribes penetrationto the variant that sexual and sexual
variant).victimprovides therapy (therapycontact when the actor to the See

632-A:4,632-A:2, trial,1(g)(1);RSA RSA I. Before the defendant filed a
motion to that notcharges, arguing provide “therapy”dismiss the he did

632-A:l,meaningwithin the of the statute. Alternatively,See RSA VI. he
argued therapy unconstitutionallythat the variant was Trialvague. The

J.)(Honran, motion,hisCourt denied as well as his motion for reconsid-
trial, case,eration. At thefollowing State’s the defendant moved unsuc-

to the oncessfully chargesdismiss the basis that the evidence was
to supportinsufficient them. He testified on his ownbehalf and recanted the

evidence,admissions he made to the At ofpolice. the close the he renewed
dismiss,his motion to which was denied. The jury convicted the defendant

on two AFSA counts and two misdemeanor appealSA counts. This
followed.

arguesThe defendant that the evidence was to thatproveinsufficient he
toprovided “therapy” allegedthe victim or that he acted “in a manner or

for which are notpurposes professionally recognized accept-as ethical or
632-A:l, arguesable.” RSA VI. He further that if the statute can be

victim,construed to reach his withcounseling meetings allegedthe then the
632-A:2,therapy 1(g)variant under RSA is unconstitutionally vague.

Our standard for review of the trial court’s denial of a defendant’s motion
to dismiss theupon sufficiencybased of the evidence is well established:

evidence,To his to ofprevail upon challenge sufficiencythe the the
fact,provedefendant must that no rational trier of all ofviewing

in lightthe evidence and all reasonable inferences from it the most
State, guilt beyondfavorable to the could have found a reasonable

circumstantial,solelydoubt. When the evidence is it must exclude
standard,guilt.all rational conclusions Under this how-except

ever, in lightwe still consider the evidence the most tofavorable
context,evidentiarythe State and examine each item in not in

isolation.
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omitted). theappealThis involvesDodds, (quotation159 N.H. at 246
632-A:2,1(g)(1).under RSAtherapyof the variantmeaning

final arbiterwe are thestatutory interpretation,ofquestionsOn
of ain the wordsexpressedaslegislaturethe intent of theof

the Criminaltask is to construeas a whole. Ourstatute considered
terms and toto the fair of their“according importprovisionsCode

(2007)]. aRSA 625:3 Whenjustice” required by[aspromote
not lookwe needplain unambiguous,is andlanguagestatute’s

intent.legislativefor further indication ofbeyond it

(citations omitted).(2002)209,Foss, 211v. 148 N.H.State
the defendant was convictedAFSA under whichtherapyThe variant for

provides:

sexualfelony aggravatedof the of feloniousguiltyA isperson
in with anotherengages penetrationif sexualpersonassault such

medical treatmentprovides therapy,the actor...person [w]hen
therapeuticin of thatof the victim and the courseor examination

purposesin a manner or for. . .treating relationship [a]ctsor
ethical orrecognized acceptable.asprofessionallywhich are not

added).632-A:2, The defendant’s misdemeanor(emphasis1(g)(1)RSA
variant,the sameupon therapyconvictions were basedsexual assault

contact,” than “sexual“sexual ratherthat the actus reus wasexcept
632-A:4,1(a). Accordingly, to convict the defendantRSApenetration.” See

case, burden to establish thein this the State had theof AFSA and SA
or sexualfirst, penetrationin sexualengagedthe defendantfollowing:

her; third,victim; second, to the“therapy”he providedcontact with the
aduring therapeuticthe course ofsexual conduct occurredcharged

purposesin a manner or forfinally,and the defendant actedrelationship;
ethical orrecognized acceptable.”not as“professionallythat are

that the evidence wasargumentturn first to the defendant’sWe
Thisallegedto the victim.provided therapyto that heinsufficient establish

of as definedmeaning “therapy”to theopportunityis our first examine
statute.under the sexual assault

bodily,treatment ofto mean “thelegislature “therapy”The defined
methods.” RSAmental, agentsremedial orbyor behavioral disorders

of pivotaldefinition of some the632-A:l, examine the commonVI. We
(2006) (court481, consulted483Kelley,v. 153 N.H.terms. See State

terms).statutoryof “Treat­meaningthedictionary considering plainwhen
ortreating: as . . . conductaction or manner ofincludes: “thement”
ofsomething to the action“subjection ofparty”;towards anotherbehavior
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dealing somethingan or “the action or manner of with oftenagent process”;
in away”; techniques customarily appliedin a and “the or actionsspecified

Dictionarysituation.” Webster’s Third New Internationalspecified
2002).Accordingly,2435 ed. this term connotes that the actor(unabridged

in actionengaged planned subject objectan intentional or toward the or of
Further, statute,that action. under the the treatment must be directed

mental, 632-A:l,“bodily,towards or behavioral disorders.” RSA VI. The
common of “disorder” includes “a condition marked lack ofmeaning by
order, or “asystem, regularity, predictability, dependability” derange-and

of function: an abnormal orphysicalment mental condition.” Webster’s
Dictionary,Third New International atsupra 652.

requiresThe statute also that the treatment be “by remedial
632-A:l,agents or methods.” RSA VI. The term “remedial” is commonly
a“affording remedy: remedyunderstood as intended for a or for the

removal or abatement of a disease or of an evil.” ThirdWebster’s New
Dictionary, Ansupra “agent”International at 1920. is “something

that produces capable producingor is of a certain effect: an oractive
efficient a effecting facilitatingcause: force or a certain result.” Id. at 40.
Finally, a “method” “aencompasses procedure process attainingor for an
object... systematicas... a procedure, technique, employedor set of rules
in aphilosophical inquiry: particular approach problemsto of truth or

at 1422.knowledge.” ConsideringId. the definitions together, we conclude
that the intendedlegislature “therapy” activitythe term to encompass

anwhereby implements plannedactor a action for person’s “bodily,another
mental, or behavioral” disorder himby affording systematicor her some

measure,or procedure, techniquecause or or inparticular approach order
cure, remove, counteract, relieve,to or abate that disorder. For our

difference,purposes today, any,we need not consider the if thebetween
“agent”terms and “method.”

us,Turning to the record before the State has identified certain
techniques procedurestreatment or that the defendant applied to the

inmate inpopulation generally allegedand to the victim particular: spiritual
counseling, one-on-one group counseling, anger managementand and

seminars,forgiveness programs, marriage and discussion of religiousboth
and nonreligious pointsmatters. It also to evidence that the alleged victim

accident, suicide,told the defendant car thoughtsabout her her of her
bipolar diagnosis, about herfeelings family, and incidents that occurred at

jail. Finally, emphasizesthe it that the defendant to arecognized her be
“very confused and who wasperson, “verydisturbed” “troubled” and

end,depressed” good”and that she after to him. In the thetalking“fe[lt]



365

State contends: “Were the defendant not totrying help alleged[the victim]
(or some)allremedy even of problems, there would have been no need[her]

for him to discuss them with her.”

case,We conclude that the in thisevidence as well as all reasonable
it, State,inferences taken from in lightviewed the most favorable to the

does not asupport rational conclusion that the provided therapydefendant
to alleged most,the victim within meaningthe of the statute. At the jury
could have found that the regulardefendant conducted meetings with the

victimalleged during which time he asked her about her church and family
background, guided emotional,and led or discussions about her andfamily
daily times,life Atstruggles. he spiritual practicaloffered her or advice or

inguidance order to ameliorate her andstruggles perhaps help copeto her
occasion,better behaviorally. On one he affirmed that it was a “good thing”

that usingshe was meditation as a tool.coping Additionally, he testified that
he generally told inmates that misbehavior resulted in “digging ... a

Further,deeper SCHC,hole.” at the request of he encouraged allegedthe
victim to her,take her medication because it would help thougheven he
lacked any information about her mental health or history.behavioral

heOccasionally, ended their meetings prayerwith time.
It appears that the defendant’s conduct in affording allegedthe victim an

audience,attentive empatheticand inand encouraging freelyher to talk
about her personal difficulties and disclose sensitive information about
herself, proved to be a valuable exercise for her. She testified that she “fe[lt]
good” after their ifmeetings, as “there some outpeople[were] there [who]

However,really care.”[did] having regular meetings centered on different
topics which ultimately generate encouraging and helpful discussions does
not give rise to a rational conclusion that the defendant inengaged a
planned action or a systematic measure,cause or procedure, ortechnique
any particular approach cure, remove,in counteract, relieve,order to or
abate alleged mental,the “bodily,victim’s or behavioral disorders.”

rejectWe the State’s contention that the defendant’s own characteriza-
tion of his work as “counseling sessions” or intherapeutic nature somehow
satisfies the statutorily defined therapy. Moreover,dimensions of the
defendant’s awareness of allegedthe bipolarvictim’s diagnosis and

suicide,thoughts of confused,his characterization of her as troubled and
disturbed, and his encouragement for her to prescribedtake medication
does not transform regulartheir discussion time into treatment bodily,of a
mental, or behavioral disorder through the use of agentsremedial or
methods.

The State charged the defendant under the single statutory variant
for unlawful sexual contact and penetration within the confines of a therapy
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rational conclusionsupportdoes not aBecause the evidencerelationship.
bodily,alleged“treatment ofprovided [the victim’s]that the defendant

methods,” howevermental, remedial orby agentsor behavioral disorders
been, sexual actsmay chargedhave thethe sexual conductinappropriate

we“therapy” relationship. Accordingly,the context of adid not occur within
uponthe convictions based thethe convictions. Because we reversereverse

need not address the defendant’sstatutory “therapy,”definition of we
claim. See Petitionstatutory argument or his constitutionalalternative of

(2005).185,N.H., 152 N.H. 191State of

Reversed.

Duggan Hicks, JJ.,Dalianis, and concurred.
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