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effort,AexceptionThis is unavailable here. such Fifthsuccessful as
articles,Estate’s to defeat warrantcampaign “certainlythe cannot be

502;characterized a sham.” Corp.,as Allied Tube & Conduit 486 U.S. at see
Moreover,Davric atCorp., onlyMaine 216 F.3d 148. the exception

—“encompasses situations in personswhich use the governmental process
—as opposed to the outcome of that process anticompetitiveas an weapon.”

Inc., case,Omni Outdoor 499 “InAdvertising, U.S. at 380. this it is
apparent that the todefendants benefit thesought from outcomes of the
process issue,” 148,at Corp.,Davric Maine 216 F.3d at the defeat of the
warrant articles.

III. Conclusion

summarize,To we hold that the Noerr-Pennington appliesdoctrine to
claims brought under the CPA that Fifth immunityand Estate is entitled to
under that doctrine for its actions. Accordingly, we conclude that trialthe

when,court inerred denying Fifth Estate’s summary judgment motion and
JNOV,motions for directed verdict itand ruled that the CPA toapplied

Fifth Estate’s conduct.

Reversed.

Duggan Conboy, JJ.,and concurred.
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(Thomas Bocian,Delaney, attorney general E. assistantMichael A
the and for the State.attorney general, orally),on brief

defender, Concord,Hausman, on theappellateassistant ofStephanie
theorally,brief and for defendant.

(Smukler, J.),CONBOY, in theAfter a trial Courtjury SuperiorJ.
defendant, III, ofCassavaugh, degreeKirkman J. was convicted first

630:l-a, 1(a)Huard, (2007),in and secondJeremymurder the death of RSA
630:l-b, 1(a) (2007).Huard,in the RSAdegree murder death of Jennifer

(1)by: admittingthat trial court erredappeals, arguingThe defendant the
(2)Jennifer;kill admittingtopreviouslyevidence that he threatened

(3)police;his initial interview with the andevidence that he terminated
heof a interview from which statementsadmitting policeevidence second

been redacted. affirm.invoking rightmade his to be silent had We
2006,jury following DuringA could have found the facts. the summer of

in a relationship.the defendant and Jennifer Huard were involved romantic
brother, Huard,Jeremy were friends. TheThe defendant and Jennifer’s

trailer,in drug togetheroften use at the defendant’s whichengagedthree
his andby grandparents.on land owned The defendantwas situated

however, and was troubled.argued, relationshipJennifer often the
summer, a call toDuring Krystal Sanborn made Jennifertelephonethat

man at in a voice withduring yellingwhich she overheard a Jennifer filled
he was tosay “goingheard the man call Jennifer a “whore” andrage. She

kill it the.gf.... her.” Jennifer Sanborn that was defendantexplained to
that oftenyelling they fought.who was and

2006, out of defen-September belongingsIn Jennifer moved her the
However, Jeremyshe andtrailer and into her father’s home. bothdant’s
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19,nightin with the the of Septemberremained contact defendant. On
2006, defendant, Jeremy, acquaintancesthe and several at thewere

drugs. After hadconsuming acquaintancesdefendant’s trailer the de-
parted, asking pickedJennifer called the defendant to from aupbe house
in TogetherFranklin. the defendant and drove to herJeremy pick up.

trailer,During the car back to defendant’sride the the defendant and
argued. argument they trailer,Jennifer theThe continued after arrived at

Thomson,waking nearby.Marc who lived in a vehiclerecreational Thomson
his to punching Jeremylooked out window see the defendant and throwing

defendant, him,him toground. yelledto the Thomson the “Don’t kill Kirk.”
He dressed and he lookedgot againwhen out his window he observed the

dragging bydefendant Jennifer her feet out the door of trailer.the
thereafter,Shortly the defendant knocked on Thomson’s door and told
thatThomson he had “killed them.” He asked for inhelpThomson’s
the to the of indragging bodies back his trailer order burnto them.

Thomson that the atresponded burning nightbodies would attract
byattention and to upinstead offered his car. Thomsonhelp warming then

away,drove the at theleaving defendant Later thatproperty. morning,
reported policeThomson to the hadwhat taken Based onplace. Thomson’s

thereport, police permissionobtained from grandparentsthe defendant’s
to property. Theysearch the both infound bodies debris behindpiles the
defendant’s trailer.

thatAutopsies revealed Jennifer died within seconds sufferingof a
chest,gunshot wound to Jeremyher while died multipleof stab wounds and

contributing gunshot wounds. Jennifer also sustained a gunshotsecond
wound to her and bleedingshoulder there had been under skin onthe the
back of her head that was with havingconsistent downdraggedbeen stairs.

wounds,Jeremy suffered face,twelve stab as well togunshotas wounds his
back Jeremy’sand buttocks. Marks on neck were consistent with having

strangled. Jeremybeen also a injury,sustained forehead which was
consistent with beenhaving struck with the butt of a bodyend rifle. His had

likelyabrasions that were caused after death and which were consistent
bodywith havinghis been dragged.

According to reports,forensic appearedJennifer’s blood in numerous
areas of the Jeremy’sdefendant’s kitchen. was onblood found the

carpet,defendant’s floor mat and The footprintwalls. defendant’s bare was
mat,discovered on the floor which was in Jeremy’scovered blood.

trailer,There were bullet holes in the front door of the indefendant’s a
wall beside the and in therefrigerator, refrigeratordefendant’s door. A
bullet bodyremoved from Jennifer’s was identified as been firedhaving
from a rifle the bullet,seized from defendant’s trailer. A second discovered

trailer,in the havingwas identified as been from the rifle.fired same The
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on thediscoveredonly printswere thefinger palm printsanddefendant’s
withfilledrefrigerator freshlyin had beenfound therifle. The bullet holes

in the defendant’scaulking was discoveredand a of the samecaulking tube
trash.

theand afterwith the defendant both beforeconducted interviewsPolice
notinterview, defendant didIn the initial theof thediscovery bodies.

and Jennifer wereJeremythator concerned to learnappear surprised
bitch,” thata and statedHe characterized Jennifer as “miserablemissing.

thatat 4:00 a.m.Jeremy approximatelyhis house on footshe and left
policein an with When theengaged argumentafter he Jennifer.morning,

whether he had killed either Jenniferpressto the defendant aboutbegan
however, quickened, heJeremy, changed.or his demeanor His breath

chair, began althoughlook he continued“sickly,”in his and he toslumped
in the He then asked to end the interviewdeny any killings.to involvement

interview terminated.and the was
found.after the bodies werePolice conducted a second interview victims’

Arizona,rights,his Miranda v. 384defendant was read Miranda seeThe
(1966), waived, agreed speakwhich he and he to with the officers.436U.S.

to in murderspotentialturned his involvement theAfter the conversation
however, rightof and the defendant invoked his to remainJeremy,Jennifer

thein the areasubsequently bookingsilent. He was arrested. While
exclaimed, “I kill them.agitated spontaneouslydefendant was and didn’t

Later, statement,he “This allattacked made theThey unpromptedme.”
...being being pushed myfrom kicked in the balls and intostemmed me

TV.”
in ofindicted on six counts of murder the deathsThe defendant was

he with count ofJeremy Specifically, chargedand Jennifer Huard. was one
murderand two alternative counts of seconddegree degreefirst murder

moved,trial, successfully overto Before the Staterespectwith each victim.
Sanborn, astestimony Krystalto admit the ofobjection,the defendant’s

tworecordingsand of theportions transcripts videotapedwell as of the
thepolice appeal, challengesinterviews the defendant. On the defendantof

alladmission of that evidence.

I. TestimonyWitness

toKrystal testimony. Priorfirst the admission of Sanborn’sWe consider
admit, case-in-chief, testimonytrial, to in its Sanborn’sthe State moved

to kill The defenseheard defendant threaten Jennifer.that she the
evidentiary the court that thehearing,After an trial ruledobjected.

404(b).Hampshireunder Rule of Evidencewas admissible Newevidence
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404(b)“The of Rule in a criminal trialpurpose is to ensure that the
defendant is tried on the merits of the crime as and to acharged prevent

Bassett,wrongs.”conviction based on evidence of other crimes or v.State
(1995). 404(b)493,139 496 provides:N.H. Rule

crimes,of wrongs,Evidence other or acts is not admissible to
the of a inprove person personcharacter order to show that the

conformity however,in It may,acted therewith. be admissible for
motive, intent,suchpurposes,other as ofproof opportunity,

preparation, plan, knowledge, identity, or absence of mistake or
accident.

404(b).N.H. Ev. three-partR. A test has been for determiningestablished
“(1)404(b):admissibilitythe of Ruleevidence under the evidence must be

forrelevant a other thanpurpose proving the defendant’s character or
(2)disposition; proofthere must be clear that the defendant committed the

(3)act; the probative substantiallyand value of the evidence must not be
Beltran,outweighed by prejudiceits to the Statedefendant.” v. 153 N.H.

(2006).643, 647 “The State the of demonstratingbears burden the
admissibility Nevertheless,of prior bad acts.” Id. ruling on the“[i]n
admissibility 404(b),of evidence under Rule the trial court exercises its

discretion,sound onlyand we will find error if canthe defendant show that
the wasruling clearly untenable or unreasonable to prejudicethe of his

Bassett, (citation omitted).case.” 139 at 496N.H.
The challengesdefendant the theadmissibility of statement under the

404(b) test,first and third of theprongs arguing testimonyRule that the
was exceptirrelevant to showimproperly propensityhis to commit violence

prejudiceand that the to his substantiallycase theoutweighed probative
value of the Theevidence. State counters that the evidence was admissible
because it was to proverelevant the defendant’s intent and because its
probative outweighedvalue any prejudicial effect.

404(b)meet test,To its burden under first ofprongthe the Rule the
State “specify purposemust the for which the evidence is offered and

the chainprecise reasoning byarticulate of it to provewhich will tend or
andisprove actuallyissue in dispute, without relying upon forbidden

Beltran,ofinferences orpredisposition, propensity.”character 153 N.H. at
intent],647. “To be relevant bad must inprior significant[to acts be some

way connected to constituting chargedmaterial events the crime and not so
inremote time as to eliminate the nexus.” Id. at 647-48.

The thatarguesdefendant because his defense was that someone else
murders,committed the the of intent not “actuallyissue was an issue in

Therefore, contends,dispute.” testimonyId. he the should not have been
disagree.admitted. We
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a defendant’srespect priorthe of intent with tohave considered issueWe
(2007),in N.H.Pepin,For v. 156 269example,in several cases. Statethreats

crimes,with, attempted murdercharged otheramongdefendant wasthe
priorhis threat toarguedHe that evidence ofdegreeand first assault.

at trial. We held thatkill should have been inadmissibleshoot and the victim
thethe intent to commitwas relevant to defendant’spriorthe threat

init same victim and a similarcrime was “directed at thecharged because
offenses; i.e., to intimidate the victimchargedas the his effortscontext

Therefore,278. it moresomethingdid he disliked.” Id. at waswhen she
victim,later the hethan not that when the defendant assaultedprobable

Id.;bodily see v.injury.to cause her death or Statepurposedid so with the
(2002)Brewster, toagainst147 645 threat victim admissible(priorN.H.

probative ofthreatening chargesand criminal becauseprove harassment
Simonds,mind); v.and and state of Statedefendant’s motive intent victim’s

(1991)203, tosexual contact with victim admissible(prior135 N.H. 207
to gratification).intent touch victim for sexualshow

(2005), defendant,Sawtell, wasSimilarly, in v. 152 N.H. 177 the whoState
murder, argued bythat the trial court erredcharged degreewith first

thatadmitting priorof his threats to the victim. held evidenceevidence We
provea to intentgunof threats to the victim with were relevantprior

the acts the a similar andprior parties, weapon,because involved same
Richardson,182;at v.occurred under similar circumstances. Id. see State

(1993)162 admissible to(prior against proveN.H. threats victim138
to and terrorizeassault because of defendant’s intent intimidateprobative

victim).

defense,thebyheld that intent not concededWe have is“[w]hen
State, sufficientlythe the it isproven byand it is an element of crime to be

156 at 279Pepin, (quotationat issue to evidence at trial.” N.H.require
omitted). Here, degree murderchargedthe defendant was with first

630:l-a, 1(a) (2007),pursuant stipulateto and he did not to intent.RSA
Thus, statute, therequired proveto the the State was to thatpursuant

(2007);630:l-a, II v. 144purposely. Glodgett,defendant acted RSA State
(2000)687, maythat in State not introduce(finding general,N.H. 691-93

404(b) stipulateddefendant has to the relevantRule evidence where
crime).of “that actor’scharged “Purposely”element the means the

another, inobject the of and that his act or actsconscious is death
630:l-a,objectof and RSApremeditated.”furtherance that were deliberate

(2007). the to theAccordingly,II State was establish defendant’srequired
kill and the threat relevant for thatpriorintent to Jennifer wasspecific

purpose.
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Moreover, justto priorthe threat was delivered Jennifer two months to
inher murder and was thus not so remote time as to eliminate the nexus

it atcharged Pepin, (concludingbetween and the event. See 156 N.H. 278
that made months was not distant inchargedthreat five before event so

them); Allen,to the nexus v. 128 N.H.time as ehminate between State 390
(1986) threat three before event(concluding years chargedthat made was

relevant). Further,sufficiently proximate for threat to be threatthe was
to on nightmade under circumstances similar the events the of Jennifer’s

death; is,that the threat was the of aduring argumentmade course heated
Jennifer the the priorbetween and defendant. Evidence of threat therefore

directly to killwent to whether the defendant intended Jennifer when he
her,shot and whether his actions were and premeditated.deliberate

Accordingly, we that the court properlyhold trial exercised its discretion
permittedwhen it the testimony of Sanborn as relevant to intent.prove

The prejudicialdefendant next that the ofargues effect the
testimony substantially its value.outweighed probative

unfairly ifprejudicialEvidence is its primary purpose or effect is
appeal jury’s horror,to to a arouse its sensesympathies, of

provoke its instinct to orpunish, trigger other ofmainsprings
may juryhuman action that a basecause to its decision on

something thanother the established inpropositions the case.
not, course,isprejudiceUnfair of a mere detriment to a defendant

tendencythefrom of the to prove guilt,evidence his in which
sense all evidence offered theby prosecution is meant to be

Rather,prejudicial. prejudice required predicatethe to reversible
is an tendencyerror undue to induce againsta decision the

basis,defendant on improper commonlysome one is emo-that
tionally charged.

Yates, (2005).245,State N.H.v. 152 249-50 <rWeaccord considerable
deference to the trial court’s determination in balancing prejudice and

404(b).”worthprobative of evidence under Rule Pepin, 156 N.H. at 278
omitted).(quotation and “Particularlycitation topertinent determining this

isbalance whether the evidence relevant anproveis to issue that is actually
in Id. atdispute.”serious 278-79.

above,As priornoted the threat to kill Jennifer was relevant to the
“[Bjecausedefendant’s intent. the issue of the intentdefendant’s was

matter,central to the trial this probativeof the was significant.”value State
500, (2006).Further,v. 154Ayer, N.H. 513 we do not find the dangerthat

of prejudice substantiallyunfair outweighs testimony’s probativethe value.
Sanborn’s wastestimony undulybrief and “not so emotional toas inflame
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(2002).Jordan, 115, Although Sanborn’sv. 148 N.H. 118a Statejury.”
have beenmayto kill Jenniferthe threatenedtestimony that defendant

inflammatoryso aswasconclude that the evidence“we cannotprejudicial,
160v. Nightingale,its value.” Statesubstantially outweigh probativeto

omitted). trial(2010) that the569, 575 Accordingly, we hold(quotationN.H.
it admittedexercise discretion whenunsustainablynot itscourt did

404(b).Ruleunderpriorof the defendant’s threatevidence

inthat the trial erredthe contention courtreject defendant’sWe
testimony; becauseduringa instruction Sanborn’slimitingto issuefailing

error. Seeinstruction, complainhe cannot ofrequest limitingto ahe failed
(2009).Ericson, 379, rulings,of the welight159 389 In aboveN.H.State v.

threatpriorcontention that the defendant’sneed not consider the State’s
underby a party-opponentas an admissionindependentlywas admissible

801(d)(2)(A).Rule

First Police InterviewTranscript Videotaped RecordingII. and of

the errone-consider defendant’s that trial courtargumentnext theWe
ofvideotaped recordingthat of the andously portion transcriptadmitted

thein he his desire to terminatepolice expressedhis initial interview which
evidence,did not to admission of theobjectBecause trial counselinterview.

error in ofplain support argument.defendant relies on the rule histhe
affirmativelydefensepreciselyThe counters that because counselState

evidence,objection this the defendanthad no to the admission ofstated she
Thus, theanalysis.for error the State asserts thatargue plaincannot now a

“ofavailingthe from himselfprecludesinvited error doctrine defendant
court, unintentionally.”orintentionallyhe the trialerror into which has led

Goodale, (1999).224, 227 disagree144 with this assertion.v. N.H. WeState

(2010),Richard, 780, deter­recentlyv. 160 N.H. 788 weIn State
not court fromprecludethat the error doctrine does amined invited

anyToundertaking plain “remove[]error review. hold otherwise would
andpanoply optionsthe court’s ofdiscretionary remedy appellatefrom

justice proceduralthe of to the demands of ainterestssubjugate[]
omitted). considerAccordingly,Id. at we will(quotationmechanism.” 788
plainthe trial court committed error.whether

may be considered evenrights“A error that affects substantialplain
supremethe the trial court or thebroughtit was not to attention ofthough

“However, itssparingly,R. rule should be usedcourt.” Ct. 16-A. theSUP.
in wouldmiscarriage justicewhich a oflimited to those circumstancesuse

(2009).Russell, 475, plain159 489 To findresult.” State v. N.H.otherwise
(2) (3)“(1) error; plain;must be the errorthere an the errorerror: must be
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(4)rights; seriouslymust affect substantial and the error must affect the
fairness, integrity judicialor of Id. havepublic reputation proceedings.” We

infederal error our rule. Id.plain analysis applying plainlooked to error at
489-90.

test,first theTurning prong plainto the of error we conclude that
court when ofthe trial erred it admitted evidence the defendant’s invoca­

jurisdictiontion his It is inrightof to remain silent. well-settled law this
case-in-chief, inpre-arrestthat “use of silence in the State’s which the

Remick,testify,defendant does not is unconstitutional.” State v. 149 N.H.
(2003).745, Remick,in747 As we noted we find instructive the First
analysis Powell,of in v.pre-arrestCircuit’s silence 878 F.2d 1562Coppola

(1st Cir.), (1989).denied,cert. 493 InU.S. 969 the court stated thatCoppola,
Amendment, in Government,“the Fifth its theapplicationdirect to Federal

in bearing Amendment,and its on the States reason ofby the Fourteenth
byforbids either comment theprosecutionthe on accused’s silence or

byinstructions the thatcourt such silence is evidence of Id. atguilt.” 1568.
The argues distinguishable Remick,State that the instant case is from

because there the right priordefendant asserted his to silence to answering
Remick,a single question police.from 149 at (concludingN.H. 746-47 that

police testimonya inofficer’s the State’s case-in-chief that “wenthe over to
justthe defendant to ask him what thathappened, pointand at he closed

me,”his and talk toeyes wouldn’t constituted a ofviolation the defendant’s
self-incrimination). Thus,Fifth Amendment privilege against the State

argues, there was no concern in Remick that jury might bya be confused
an cessation in theabrupt questioning, jury result,or that the as amight,
improperly conclude that the police had failed to theallow defendant
adequate where,to himself.opportunity explain arguesThe thatState as
here, the defendant in anengagedhas extensive sessioninterrogation with

silence,police before hisinvoking right Thus,to there are such concerns.
the State asserts that it was for the toproper trial court allowevidence that
the defendant in preventterminated the interview toorder confusion or
alarm over potentially improper police support argument,tactics. In of this
the cites jurisdictions,State cases from other notablymost Commonwealth

(Mass.Waite, 1996), Habarek,v. 665 982N.E.2d Commonwealth v. 520
(Mass. 1988), (D.C.Williams,N.E.2d 1303 and United States v. F.2d 65556

Cir.), (1977).denied,cert. 431 U.S. 972 distinguishable.We find these cases
propositionWaite and Habarek stand for thatthe where the defense has

interview,created a policeconfusion over the State is entitled to offer
confusion,to clarifyevidence that including evidence that the defendant

Waite,terminated it. 665 at (findingN.E.2d 988 that evidence of a
pre-arrestdefendant’s silence was admissible because the defendant
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in thecreatingroleplayedand thus apolicehis confession withinitiated
Habarek, (concluding that evidencetrial); 520 at 1306confusion at N.E.2d

counsel createdbecause defenseof silence was admissiblepre-arrest
trial). testimony elicitedat concernsby raising topicconfusion the Williams

of a defendant whocredibilityin to theimpeacha officer orderpolicefrom
Here, however, is noWilliams, at there556 F.2d 66.testifyto at trial.chose

trialcreated confusion atthat the defendant or his counselassertion either
standdid defendant take theclarification. Nor thethat would necessitate

simplyTheby prosecution.the Statesubject impeachmenthimself toand
case-in-chief,evidence, videotapedandtranscriptinto in its aintroduced

interview, including specifichisof the initialrecording policedefendant’s
to that interview. This was error.terminaterequest

Russell, 159 at 489.plain.the error was N.H.next consider whetherWe
that the error wasassumingnot this issue evenWe need decide because

rightsdid the substantialplain, we conclude that it not affect defendant’s
plain analysis.third of the error Id.prongunder the

that an affecteddemonstratingthe burden of errorsatisfy“[T]o
wasrights, defendant must that the errorsubstantial the demonstrate

i.e., v.proceeding.”it affected the outcome of the Stateprejudicial, that
(2007). that,416, in of thelight156 425 concludeLopez, N.H. We

defendant, ofoverwhelming againstevidence the admission his invocation
Asproceeding.to did the of therightof his remain silent not affect outcome

above, andrelationshipthe and had a tumultuousnoted defendant Jennifer
to kill He admitted that hepreviouslythe defendant had threatened her.

theearly morninghome alone the in the hours beforewas with victims
Jeremyhim out of thedragmurders. His saw attack and Jenniferneighbor

killing neighborThe admitted the victims and asked histrailer. defendant
day,for in of the Later that the victims werehelp disposing bodies.

in trailer. Their waspilesdiscovered debris behind the defendant’s blood
Thethroughout footprintfound the defendant’s trailer. defendant’s bare

a in used theJeremy’s gunfound on mat covered blood. The to shootwas
in the finger palm printsvictims was discovered defendant’s home. His and

from in theonly prints gun. gunthe on the Bullets the were foundwere
freshlyin the hadrefrigeratortrailer. Bullet holes beendefendant’s

found trash.and a tube of was in the defendant’scaulkingcaulked
thewe that error did affectAccordingly, evidentiaryconclude the not

rights that it does not warrant reversal.defendant’s substantial and

Recording Police InterviewTranscript VideotapedIII. and Secondof

argumentthe that the trial courtFinally, we consider defendant’s
recording of his seconderroneously transcript videotapedadmitted the and
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trial,police interview. Prior to the moved excludedefendant to the
entirety.in its The trial ruledinterview court it would admit evidence of the

interview, portionbut that the in which the defendant asserted his Fifth
Amendment would be The thatprivilege arguesredacted. defendant this
was error under Rule ofHampshire disagree.New Evidence 403. We

403Rule states:

relevant, ifAlthough may probativeevidence be itsexcluded value
by ofsubstantially outweighed dangeris the unfair prejudice,

issues, jury,confusion of the or misleading bythe or consider-
time,of delay,ations undue waste of or ofpresentationneedless

cumulative evidence.

We review the trial court’s determination in balancing prejudice and
probative Sawtell,worth for an unsustainable exercise of discretion. 152
N.H. at 181. To demonstrate that the trial court’s decision notis sustain­
able, the defendant must it clearlyshow that was untenable or unreason­

(2010).prejudice 753, 757able to the of his case. v.Santiago,State 159N.H.
The defendant posits argumentsthree Rulebased on 403 considerations:

(1) (2)minimallythe evidence was probative prejudicial;and ithighly was
(3)needlessly of presented trial;cumulative other atevidence and it could

have misled or confused the jury. argumentWe address each in turn.
The defendant contends that the redacted interview abruptly,ended

which jurycould have led the to infer that he asserted his toright remain
silent. He further ofargues that most the interview contains no inculpatory
evidence, and amounts to Thus,little more than “casual conversation.” he

that prejudicialconcludes the of substantiallyeffect the evidence outweighs
probativeits disagree.value. We

exclude,In ruling on the motion to the trial court determined that
because the visiblydefendant’s demeanor whenchanged the conversation

murders,turned to the and appearedbecause the interview to reveal the
defendant lying policeto the about what they would find on a ofsearch his
property, the probative value of the evidence not substantiallywas out-

byweighed prejudicialits effect. explained:The trial court

correctlyThe state that aasserts defendant’s conduct after a
homicide, including his toattempts conceal the wellkillings as as

makes,any statements he juryare facts that the will be instructed
consider in determiningto thewhether defendant committed first

Thedegree murder.... state must intent anestablish as element
such,first-degreeof murder. insightAs into the defendant’s mind

through his statements and demeanor with is anpolice important
link in jurythe state’s case. The is also entitled to hear evidence
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lied to policethe defendantstate’s claim thatsupporting the
todirectlyrelatesThis actionduring purportedthis interview.

Therefore, the statementscredibility guilt.consciousness ofand
highly probative.are

that, may prejudicial,bethecourt statements“[w]hileThe trial concluded
nothingthey containprejudicenot the level of unfair becausethey do rise to

improper grounds.”to the case Wejurythe decide onthat would cause
agree.

above, theAs forensic team searched defendant’snoted a
bodies, well asthe and found the victims’ assoon after murdersproperty
home. theDuringthe defendant’sthroughoutholes and blood stainsbullet

ainterview,the informed the defendant thatpoliceof second thecourse
The then asked theproperty. policeforensic team had searched his

defendant, “Ireplied,think found?” The defendant don’tyou‘What do we
know, to tell me.” In ofjust you you going lightbut what werethat’s said

dayat his on the of thepresence propertythe defendant’s admitted
interview, stains, theblood bullet holes and victims’ bodieswhere visible

discovered, to be andjurya could find this statement dishonestwere
the trialprobative guilt. Accordingly,of his we conclude thattherefore

the interview Statefinding highly probative.did not err in second Seecourt
(2003) (“ItEvans, 416, 420 to infer150 is reasonable consciousnessv. N.H.

statement.”).fromguilt exculpatoryof a defendant’s false
in thatconcludingconclude trial court did not errprejudice,As to we the

theminimally prejudicialof redacted was toadmission the interview
potentialhave forAlthough maythere been somedefendant’s case.

whythe interviewpart jury abruptly,on the of as to the endedspeculation
hisspeculation privilege againstthat defendant invokedincluding the

self-incrimination, no in trial determination thatwe find error the court’s
ofoutweigh highly probativethe valuesubstantiallythe did notprejudice

the evidence.

was needlesslyalso that this evidencearguesThe defendant
arguesat trial. he thatpresented Specifically,of evidencecumulative other

recording of the firstvideotapedand the admission of thepolice testimony
pertainedas it tohis demeanorwere sufficient to evidencepolice interview

that thehave concluded secondguilt. disagree.a consciousness of We We
of guiltof the defendant’s consciousnesshighly probativewasinterview

the doesof interview. Because defendanton the details thatspecificbased
during his first interviewconversation occurredarguenot that a similar

interviewpoliceconclude evidence of the secondwe do not thatpolice,with
police interview.from the firstis cumulative of the evidence
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The defendant’s final this is thatargument regarding evidence admission
undulyof his toconfusing jury. supportstatements was the In of this

Philbrook, 601, (1994),argument, the defendant cites State v. 138 N.H. 603
for flightthe that of anproposition improperwhen evidence creates
impression, is error itit to admit under Rule 403. find Philbrook beWe to
inapplicable here. Philbrook concerned admission of the defendant’s state-
ment that fled after speaking attorney.he with his held thatWe admission
of the statement was an unsustainable of theexercise discretion because

infer,jury might statements,based on the attorney’s that the defendant’s
Here,attorneyown believed him be theguilty.to evidence consists of the

statements, jurydefendant’s own which the was to toentitled consider as
guilt. Evans,ofconsciousness See 150 at 420.N.H.

Affirmed.

DugganDalianis, Hicks, JJ.,and concurred.
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