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bytance to the employer providing inspections mayadditional be liable to
cases,injuredan foremployee negligent inspection). None of these

however, supports propositionthe that an individual who voluntarily
anothertransports impliedly dutyassumes the common carrier of safe

law,as apassage matter of and decline holdwe to so here.

Doe,inConsidering lightthe facts the most favorable to we cannot
say injuries from, of,that her originated out or flowedgrew from
McGonagle’s use of his vehicle. there is atdisputeWhile no that the time of

assaults,the driving,several of wasMcGonagle “using”and thus his
vehicle, assaults,injuriesDoe’s resulted the andfrom not from use of the

Here,vehicle. in Akerley,as where the merelyvehicle was the situs of the
injuries, the causal connection ofbetween the use the vehicle and the
injuries is too tenuous to support coverage. N.H.Akerley,See 136 at 440.

Affirmed.

DUGGAN,JJ.,Dalianis and concurred.
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Dalianis, defendants, Tower,J. The The Fifth Estate LLC Jayand
Williams, individually and in his official as ofcapacity manager The Fifth

Tower,Estate (collectively, Estate),LLC Fifth appeal a million jury$6.7
(Greenverdict in favor of the plaintiff, RealtyGreen Mountain Corporation

Mountain), on its claim that Fifth Estate violated the HampshireNew
(CPA), (2009).Consumer Protection Act see RSA ch. 358-A Fifth Estate

J.)argues that the Superior (Fitzgerald,Court erred by denying its
summary judgment motion and motions for directed verdict and judgment

(JNOV).notwithstanding verdict We reverse.

I. Background

The record the followingevidences facts. Green Mountain and Fifth
site, construct,Estate operateboth own and personal wireless service

facilities. This case arises out of a series of Fifthpostcards that Estate
designed, printed distributed,and which included statements that Green
Mountain claims were misleading postcardsfalse. The were distrib-and/or
uted generalto the electorate of the town of Wolfeboro in connection with
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articles. Themeeting involvingtown two warrantspeciala 2005September
the town’svoters would authorizearticles asked whether townwarrant
Mountain,enter into leases with Greenlong-termboard selectmen toof

tower on townit to construct a radio communicationswould enablewhich
Farm Hill and install radio communicationsknown as Poorproperty

existingat of the water tank.antennas the site town’s
the warrant articlesagainstvoters to vote twourgedThe townpostcards

emergencyorgetthe not need “to better cellular servicebecause town did
handle both.” The“already existingas it structures to[had]services”

“[e]yesore”as anto the communications towerpostcards proposedreferred
“no-bid, 30-year,unnecessary, [and]and to the leases asproposedand

they thetold voters that could savepostcardsnon-eaneellable.” The also
complete coverage” bycellgetview of the lake from the town docks “[a]nd

voting on the warrant articles.“[n]o”
in topreceding special meeting, sendingIn months the town additionthe

advertisements, newspaperFifth ran a series ofpostcards,the Estate
mailingsmass that included statementspieces, radio announcements and

(1) destroythe to on Poor Farm Hill would thethat: tower be erected
(2) alone,skyline; for the water tank site Greenpicturesquetown’s

(3)taxpayers;take more than million from town theMountain would $1
providedFarm Hill was because Fifth Estateunnecessarytower on Poor

(4)town; personal“complete coverage”wireless to the Green Mountain’s
cancer,town residents to suffer fromwireless service facilities would cause

(5)illnesses; and leases wouldAlzheimer’s disease and other serious the
$200,000 $600,000 respectivetheirtaxpayerscost town between and over

terms.
articles. In Janu-Ultimately, rejectedthe town electorate both warrant

2006, amongFifthary against alleging,Green Mountain filed a writ Estate
action, claim that Fifth violated the CPA becauseother causes of a Estate

misleading deceptiveand statements” constituted “unfair and actsits “false
practices.”or

summary judgment, arguingFifth moved for that the CPA doesEstate
context,it in a ratherplace politicalnot to its conduct because tookapply

one, political speechand its statements werethan a commercial because
I,Partby the First Amendment to the Federal Constitution andprotected

The trial court denied theHampshireArticle 22 of the New Constitution.
motion, trial. Fifth Estate raised these sameproceededand the claim to

for verdict and The trial courtarguments in its motions directed JNOV.
denyingin its orderrejected arguments for the reasons articulatedthe

summary judgment appealmotion. This followed.Fifth Estate’s
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II. Discussion

arguesFifth Estate that the trial itcourt erred when ruled that the CPA
toapplied legislatureFifth Estate’s conduct. It contends that the did not

the regulate occurring setting,intend CPA to conduct in a ratherpolitical
(9thF.T.C., 228,in a setting.than business v. 492 F.2d 229-32RodgersSee

Cir.) (Federal applyTrade CommissionAct did not to activities ofcampaign
measure,toopponents state anti-litter which were directed to electorate at

denied, (1974);large), cert. 419 834 v. SuperiorU.S. O’Connor Court
357, (Ct. “[Qederal(Wyman), Rptr.223 360 App.) (notingCal. that cases

theunder Federal Trade Commission Act and the Sherman Antitrust Act
uniformlyhave held that the laws regulating practicesbusiness do not

(Cal. 1986).activities”),toapply political reviewcampaign denied To
CPA,address this mustargument, interpretwe the is a questionwhich of

Stone, (2010).419, 436law that we de novo. v.review See Laramie 160N.H.
In matters statutory interpretation,of we are finalthe arbiters of the

as inlegislature’s expressedintent the ofwords the statute considered as
Co., (2007).a whole. v. 88,LaChance U.S. Smokeless Tobacco 156 N.H. 93

statute,When the ofexamining language a we ascribe the andplain
ordinary tomeaning the words used. Id. interpret legislativeWe intent
from the statute as written and will not consider legislaturewhat the might
have said or add thelanguage legislaturethat did see fitnot to include. Id.

CPA,interpretTo the the legislature “may guidedhas directed that we be
by 5(a)(1)interpretationthe and givenconstruction Section of the Federal

byTrade ActCommission ... the Federal Trade Commission and the
358-A:13; Moran, 450,federal courts.” RSA see v.State 151 N.H. 452-53

(2004); Eshleman, 306, (1987)see also Rousseau v. 129 (Thayer,N.H. 310
J., (itconcurring) is toproper consult cases decided under Sherman

ActAntitrust to construe CPAthe because lower federal courts view the
Federal Trade Commission and Sherman Acts as involving the same

matter).subject

A. CPA

The CPA inprovides, part:relevant “It shall any personbe unlawful for
anyto use unfair competition anymethod of or or deceptiveunfair act or

inpractice the conduct of any trade or commerce thiswithin state.” RSA
general358-A:2.After proscription,this the CPAlists fifteen representative

categories of unlawful the legislatureacts that has determined constitute
unfair competitionmethods of or unfair or deceptive acts or practices.

471, (2006).v. 153Simpson Young, N.H. 476 One ofcategory unlawful acts
services,“[disparaginginvolves the orgoods, byofbusiness another false

VIII;or ofmisleading 358-A:2,fact.”representation RSA see Mortgage
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(2006).764, includecategories781153 N.H. OtherDavey,v.Specialists
uses,characteristics, .. .. . .or services havegoodsthat“[representing

358-A:2, V,have,” anddo RSAbenefits, theyor that notquantities
standard, quality,are of agoods particularthat or services“[Representing

another,” 358-A:2, The definesVII. CPAif are of RSAgrade, theyor ...
sale,sale,“advertising, offering forincluding“commerce” asand“[t]rade”
real,tangible intangible,orany property,of services andor distribution

article, ofthingor valuemixed, any commodity,or and otherpersonal
358-A:l, oranyalso “include tradeII. The termswherever situate.” RSA

the of this state.” Id.directly indirectly affecting peopleorcommerce
assume, that Fifthdeciding,appeal,of this we withoutpurposesFor the

thean withindeceptive practice,constituted unfair orEstate’s conduct
Nonetheless, that thewe concludeof the CPA. See RSA 358-A-.2.meaning

politicalin aFifth Estate’s conduct occurredapplyCPA does not because
492 F.2d at 229-32.setting. Rodgers,See

DoctrineNoerr-PenningtonB.

conclusion, rely Noerr-Penningtonthe doc­uponIn this wereaching
trine, by Supremethe United States Courtoriginally developedwhich was

(Sherman Act) cases, Eastern R.Antitrust Act seein Federal Sherman
Motors, (1961); v. Pennington,127 Mine Workersv. Noerr 365 U.S.Conf.

(1965), Commis­since has to Federal Tradeapplied381 U.S. 657 but been
229-32,cases, broughtat to thoseRodgers,Act see 492 F.2d as well assion

acts, see, v.e.g., People Gallegosunfair trade ex rel.practicesunder state
(Ct.501,Lumber, doctrine toApp.), (applying70 Cal. 3dRptr. 513Pacific

Law), review deniedCompetitionclaim under California Unfairbrought
852, 859 (5th(Cal. 2008). Fleet, Alexander,Inc. v. 234 F.3d Cir.BayouSee

2000) longer tothat doctrine is no limited(noting Noerr-Pennington
context), (2001);denied,cert. U.S. 905 Manistee Town Centerantitrust 532

(9th 2000) (same).Glendale, 1090, 1092227v. F.3d Cir.City of

doctrine, efforts to re­Noerr-Pennington “[ConcertedUnder the
officials aremonopolize by government pro­or trade petitioningstrain

v.liability.”from Allied Tube & Conduit IndianCorp.tected antitrust
(1988).Head, Inc., 492, Noerr, the the499 In Court held that486 U.S.

waging publicityfor of apurposerailroads could associate thedefendant
legislationdesignedthe electorate to securegeneraldirected atcampaign

they competed,to with whom withoutthat was destructive the truckers
Noerr, 129-45;at seeincurring liability under the Sherman Act. 365 U.S.

(1st Cir.),1138,Cas., F.2d 1142Care v. Aetna 985Sandy NursingRiver
(1993). Thedenied, publicity designedrailroads’ wascert. 510 U.S. 818

todamagingof laws that wereonly adoptionnot to foster thespecifically
amongtruckers, atmospherean of distaste for truckersbut also “to create
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general public, impair relationshipsthe and to the between theexisting
Noerr,truckers and their customers.” 365 at 129. “InterpretingU.S. the

Clause,Act in oflightSherman the First Amendment’s Petition the Court
atnoted that least insofar as the railroads’ was directed towardcampaign

action,obtaining governmental legality not at by anyits was all affected
itanticompetitive purpose may have had.” FTC v. CourtSuperior Trial

(1990)Assn., 411, omitted).424Lawyers (quotation493 U.S. Even though
the the topurpose” campaign destroy“sole of railroads’ “was the truckers

business,”as for thecompetitors long-distance freight the court ruled that
immunitythe railroads were to liabilityentitled from antitrust for their

Noerr, Thus,conduct. 365 U.S. at 138. under the Noerr-Pennington
doctrine, publicity generalcampaign public,“[a] directed at the seeking
legislation immunity... enjoys antitrust even when the campaign employs

and deceptiveunethical methods.” Allied Corp.,Tube & Conduit 486 U.S. at
(“[N]o499-500; Noerr,see 365 U.S. at 135 ofviolation the Act[Sherman]

predicated uponcan attemptsbe mere to influence passagethe or
laws.”).ofenforcement

In anPennington, byantitrust case abrought owners of small coal
union,mining company against the coal miners’ the Court reiterated: “Joint

publicefforts to influence officials do not theviolate antitrust laws even
intendedthough to eliminate competition. illegal,Such conduct is not either

partalone orstanding as of a broader itselfscheme violative of the
There,Act.” Pennington,Sherman at alleged381 U.S. 670. the unlawful

wasconspiracy largebetween certain coal operators and the coal miners’
Amongunion. at 659. things,Id. other the coallarge operators and coal

union petitioned Secretaryminers’ the federal of Labor to establish
unreasonably minimumhigh for ofwages employees contractors selling
coal to the ValleyAuthorityTennessee so as make itto difficult for small
coal operators, such as the complainant, to incompete the market. Id. at
660.

The SupremeUnited States Court has since extended the Noerr­
Pennington petitionstodoctrine before administrative andagencies courts.

Transport Unlimited, 508,See Mot. v. Trucking 404 U.S. 510California
(1972); (1stRancourt,also 143, 147see Davric Maine v. 216Corp. F.3d Cir.
2000). hasAdditionally, granted Noerr-Pennington immunityit “to a wide
range of activities in addition to lobbying,traditional salesincluding... and
marketing litigation.”and court Doron Systems,Precision Inc. v.effortsG

(S.D.N.Y.FAAC, Inc., 2006)173, cases);423 F. 189Supp. 2d (citing see
365, (1991)Inc.,v. Advertising,Columbia Omni Outdoor 499 373U.S.
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cityto persuadeto effortimmunity company’sNoerr-Pennington(granting
ordinance, excludethough company’sordinance wouldevenadoptto

competitor).
doctrine toNoerr-Penningtonhas theappliedleast federal courtAt one

492 F.2d at 230.Rodgers,case. SeeFederal Trade Commission Acta
declaratory injunctiveand reliefpetition judgmenta forRodgers involved

measure. Id. atto anti-litterchallenging by opponentsactions taken an
of andIf have forbidden the sale beerthat measure wouldadopted,228-29.

at five Id.a refund value of least cents.havingdrinks in containers notsoft
hadthat to the measure “combinedalleged opponents229. The petitionerat

agreements, price representationsto makein vertical and horizontalboth
trade underpractices”andpublic deceptivethe that constituted unfairto
omitted).(quotationId.the Federal Trade Commission Act.

opponentsTrade ruled that the were entitledThe Federal Commission
Itimmunity their actions. Id. at 229-30.Noerr-Pennington allegedto for

Act, “likeof Federal Trade Commissionproscriptionsthat the theobserved
world,Act,of are tailored for the businessthe the Shermanproscriptions

omitted). The(quotation opponentsthe Id. at 230politicalnot for arena.”
ruled, ifimmunity,Noerr-Penningtonto the commission evenwere entitled

motive,illwillfully withalleged misrepresentationsmade their andthey
Id. at The commissionthey legislation.made them to influence 229.because

our that of... the FTC Act isconcluded: is view actionable violation“[I]t
ofpublic preservationto interest inoverridingnot indicated due the

activity,in political particularlycommunication connection withuninhibited
omitted).Id. atlegislative process.” (quotationin connection with 230

affirmed, “BothAppeals reasoning: support-ofThe Ninth Circuit Court
equaland its had to submit theiropponents righters of [the] [initiative...

no madechargeat Id. at As waslarge.”to the electorate 231.arguments
pollshad voters at the or withopponentsthat the measure’s interfered with

votes, weretabulating opponentsthe the court ruled that theofficials
Id.immunity.to Noerr-Penningtonentitled

Noerr-PenningtonTrade has theappliedThe Federal alsoCommission
See, e.g.,Federal Trade Commission Act cases. Union Oildoctrine to

1, (2004),California, 138 17-78Company http://www.fte.gov/os/F.T.C.of
of(discussing application Noerr-Penningtondecisions/docs/volumel38.pdf

(Unocal)immunity Companyclaim that Oil of California violatedto Union
misrepresen-through knowingAct and willfulFederal Trade Commission

thatcompetitorsto Air Resources Board and Unocaltations the California
automobile emissionspatent rights concerningor not assertlacked would

results). Additionally, and haveseveral state federal courtsresearch
broughtto under state unfairthe doctrine casesapplied Noerr-Pennington

Co., v. Acmat Corp.,acts. Restoration Inc.practicestrade See Suburban
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(2d 1983)700 98 Noerr-PenningtonF.2d Cir. to Connecticut(applying
Thomson,case);Act KeepUnfair Trade Practices Etc. v. Citizens Gallenfor

(D.N.H. 1978)957, 961Com., claim);F. Supp.457 to CPA(applying doctrine
Lumber, 70 513 claimRptr. (applyingCal. 3d at doctrine to broughtPacific

Law); Consolini,Competitionunder California Unfair Zeller v. 758A.2dcf.
(Conn. 2000)376, 378, 382 App. (Noerr-PenningtonCt. appliesdoctrine to

board);petitioning activity zoningdirected at local Cove Rd. Dev. v. W.
Park, (R.I. 1996)1234,Cranston Indus. 674 A.2d (applying1237 Noerr-­

relief).doctrine toPennington developer’s zoningefforts to obtain
instance, Etc.,Keep Thomson,For in the DistrictUnited States Court

for Hampshirethe District of ruled Noerr-Pennington immunityNew that
aapplied to claim that a committee seeking reelection of the incumbent

governor had used a insong politicala supportadvertisement to the
incumbent’s even acandidacy though committee to theadvance election of

Thomson,another candidate claimed to the therights song. Keepown to
Etc., 958-59,961.457F. atSupp. Relying upon Rodgers, the court concluded

CPA,that proscriptionsthe of the like ofthose the Federal Trade
Act,Commission were not for politicalintended the arena. Id. at 961.

The Second Circuit Court of Appeals used similar inlogic Suburban
Co., Inc., 101-02,Restoration 700 F.2d at interpretto the Connecticut

Unfair Trade Practices Act. The court reasoned that Connecticut courts
likelywould theapply Noerr-Pennington doctrine to the Connecticut

statute because it expresslywas modeled theafter Federal Trade Com-
mission Act and because the bystatute directs courts to be guided federal
interpretations Co.,of federal Inc.,the act. Suburban Restoration 700 F.2d

—at 101-02.The activitycourt ruled that because the ofcomplained the
—filing singleof a non-sham lawsuit was entitled to Noerr-Pennington

itimmunity, could not form the basis of either a claim under the
Connecticut astatute or common law claim for tortious interference with
business Id. atexpectancy. 102.

findWe the ofreasoning these cases persuasive and hold that the
Noerr-Pennington doctrine toapplies broughtclaims under the CPA. The
CPA, Co.,like the Connecticut atstatute issue in Suburban Restoration
Inc., analogousis to the Federal Trade Commission Act. See Roberts v.

532, (1994).General Motors Corp., 138 N.H. 539 Our legislature, like the
legislature,Connecticut has that may relydirected we theupon interpre­

tation of the Federal Trade byCommission Act the Federal Trade
358-A:13;Commission and Moran,federal courts. RSASee see also 151

CPA,N.H. at 452-53. The Act,like the Federal Trade Commission is
arena,the politicaltailored for business not the arena. It proscribes unfair

methods orcompetitionof unfair or “indeceptive acts the conduct of any
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or deceptivein the RSA 358-A:2. “Fraudulentcommerce” state.trade or
if init occurs a businessonlythe [CPA]can be actionable underconduct

commodity partor service asor sale of ainvolving advertisingthesetting
Brzica v. Trusteesof the defendant.”day-to-dayof the business of

(2002). and443, 451 Rodgersas court147 Just theCollege, N.H.Dartmouth
Noerr-Penningtonhave ruled that theTrade Commissionthe Federal

CommissionFederal Tradebroughtto claims under theappliesdoctrine
claimsappliesdoctrine toAct, Noerr-Penningtontoo do hold theso we

under thebrought CPA.

ImmunityNoerr-Pennington toApplicationC. Defendantsof

in case isFifth Estate’s conduct thisnext address whetherWe
case mirror thoseNoerr-Pennington immunity. The facts of thisentitled to

Noerr, 129,case, at issue is a publicityIn as in 365 U.S. atin Noerr. this
Noerr,campaignLike indirected at the electorate. thecampaign general

campaign anti-competi­wasalleged publicityof Fifth Estate’spurposethe
— Noerr,here, competitor.as a Seeit is to eliminate Green Mountaintive

Noerr, matterpublicityat in “the circulatedAdditionally,365 138. asU.S.
ofexpressedmade viewscampaign appear spontaneouslyin the was to as

when, Noerr,fact, paidin in itpersons groups,”and wasindependent civic
and, case, byin Fifth Id. at 130. Just as theby the railroads our Estate.for

attemptsthe to influenceindustry’sNoerr court ruled that railroad “mere
Act, so tooor enforcement of laws” did not violate the Shermanpassagethe

to theattemptsdo we conclude that Fifth Estate’s “mere influence”
CPA, if,of does the evenpassage the warrant articles not violate as Green

Fifth motive was to eliminate Greenalleges,Mountain Estate’s sole
135, 138;competitor. Corp.,Mountain as a Id. at see Allied Tube & Conduit

at486 U.S. 499-500.

that specialare not Green Mountain’s assertion thepersuaded byWe
did involve or enforcement of laws.meeting passagetown at issue not the

the town of has a townacknowledges,As Green Mountain Wolfeboro
that, themeeting government, “[i]tform of and is well understood within

it, meetinga is alegislation uponlimits of the of conferred townpower
Davis, 72, (1904);v. 74 seebody.” New London 73 N.H.legislative

(1899) (“InFolsom, 556, Englandv. 69 N.H. 557 NewAttorney-General
will, dulyandmeetings sovereigns,the voters are the their whentown

articles,warrantpassageis At issue here is the ofexpressed, supreme.”).
which, legislation.ofmeeting, equivalentin a are thetown

1. Exception“Commercial”

is entitled Noerr-that Fifth Estate not toMountain contendsGreen
thereto,exceptionimmunity because of the “commercial”Pennington
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courts, Circuit,Firstincluding recognized.which some the have See Hecht
Pro-Football, (D.C.Inc., 931, 1971), denied,v. 444 F.2d Cir. 404940-42 cert.

Whitten, Jr., Builders,(1972); GeorgeU.S. 1047 R. Inc. v. PoolPaddock
(1st (1970).Inc., 25, Cir.), denied,424 F.2d 40031-34 cert. U.S. 850 But see

(5thCo., 1484, 1505Greenwood Utilities v. Power 751 F.2d n.14Mississippi
1985) (notingCir. that “there should be no commercial toexception

Noerr-Pennington”), Litigation,In re CarAirport Rental Antitrust 693
(9th 1982) “[tjhere84, 88F.2d (holdingCir. that is no exceptioncommercial

denied, (1983).to Noerr-Pennington”), cert. 462 1133U.S.
Whitten,The First Circuit of this inAppeals applied exceptionCourt

which prefabricated pipeless pool guttersinvolved manufacturers of that
were competing productsto sell their to public actingbodies under

Whitten,competitive bidding 424 F.2d 27.procedures. at One of the
manufacturers withcombined dealers and others to the use of itsrequire

inspecifications public swimming industry,own the pool with the intent to
exclude other manufacturers. Id. The court ruled that Noerr-Pennington

toimmunity companywas unavailable the in part because “the efforts of an
industry leader to hisimpose product specifications by falsity,guile, and

athreats on harried architect byhired a local tohardlyschool board rise
dignitythe of an effort to influence the or ofpassage enforcement laws.”Id.

at 32. The court explained: “The entire thrust of Noerr is aimed at insuring
government Policyuninhibited access to ... Bymakers. ‘enforcement of

laws’ significantwe understand some policy determination in the applica-
statute,tion of a not a technical decision about the best ofkind weld to use

in swimminga pool gutter.” Id. The court further reasoned:

The legislatures, by enactingstate requiring publicstatutes
bidding, have decreed that government purchases will be made
according strictlyto company]economic criteria. the[While is
free seek inlegislative change policy,to this .basic . . until such

secured,ischange dealings with officialswho[its] administer the
subjectbid statutes be toshould the same limitations as its

dealings with private consumers.

Thus,Id. at 33. the court ruled that Noerr-Pennington immunity was
when governmentunavailable the was:

in aacting proprietary capacity, goodspurchasing and services to
satisfy its own withinneeds a framework of competitive bidding,

thewhere initial forresponsibility recommending specifications
has to abeen entrusted hired andprofessional, sellingwhere the
effort directed at that professional publicand his client was

motivated ran themonopolistically gamut pressureand from high
salesmanship to fraudulent statements and threats.
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Id. at 29.
Inin First Circuit.is still law thegoodWhittenIt is unclear whether

1143, may haveCare, F.2d at the First CircuitNursingRiver 985Sandy
the United Statesin when it observed thatreasoningitsdisavowed Whitten

Assn., 411,Trial 493 U.S. didLawyers’in SuperiorCourt CourtSupreme
to Noerr­exceptiongovernment-as-market-participantnot establish a

Moreover, suggestedother have that whenimmunity. courtsPennington
immunityexpanded Noerr-PenningtonSupreme Courtthe United States

agencies, Transport,see Mot.administrativepetitionsto before California
Airportre Car510, overruled See Inimplicitlyat it Whitten.404 U.S.

88; v. ConvenienceBustopF.2d at SheltersLitigation,Antitrust 693Rental
(S.D.N.Y. 1981) (Whitten989,F. 996 beenSupp. “ha[s]521Safety Corp.,&

circuit, byorimplicitlyin this as overruled weakeneddisapproved Califor­
Transport.”).nia Motor

thatgoodthat is still law and we wouldEven if we assume Whitten
CPA, it is from theconstruing factually distinguishableit in thefollow

competitors attemptingcase. “involved direct commercialinstant Whitten
biddingto competitive proce­their bodies underproducts publicto sell

9, 12 n.11Corp.,Etc. v. 580 F.2dEmployment,Council WHDHdures.” for
(1979).(1st denied, case, by1978), present440 U.S. TheCir. cert. 945

contrast, the ofpublic purpose“access to the media ... forinvolves
atgeneralof the electorate.” Id. 12. Theinfluencing decisionspolitical

Here, not.acting as a consumer. it isgovernment in Whitten was

Exception2. “Sham”

notarguesTo the that Mountain that Fifth Estate isextent Green
Noerr-Pennington immunity of toexceptionentitled to because the “sham”

doctrine, disagree. Noerr-PenningtonThe doctrine withholdsthis we
activities,immunity although “ostensibly“sham” which directedfrom

action, a to aninfluencing governmental mere sham cover[are]toward
the of aattempt directly relationships competi­to interfere with business

Investors, Inc. v. Pictures Indus­tor.” Real Estate ColumbiaProfessional
(1993) omitted).tries, Inc., 49, (quotation and Theellipsis508 U.S. 56

isparty’s governmental processa resort toapplies“sham” whenexception
to a rivalsubjectively onlyand intended burdenobjectivelyboth baseless

60-61;decision-making id. at seegovernmental processthe itself. See•with
intent, alone,Subjective isCorp.,Davric 216 F.3d at 147.also Maine

Real Estateexception.“sham”insufficient to establish the Professional
Investors, Thus, Noerr-Penningtonat 60. a defendant is entitled to508 U.S.

officials, longlied to as as itsimmunity pressured governmentif it oreven
securing governmentatgood campaignwas of a faith aimedpartconduct

at423 F. 2d 189.Systems, Supp.action. Doron Precision
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effort,AexceptionThis is unavailable here. such Fifthsuccessful as
articles,Estate’s to defeat warrantcampaign “certainlythe cannot be

502;characterized a sham.” Corp.,as Allied Tube & Conduit 486 U.S. at see
Moreover,Davric atCorp., onlyMaine 216 F.3d 148. the exception

—“encompasses situations in personswhich use the governmental process
—as opposed to the outcome of that process anticompetitiveas an weapon.”

Inc., case,Omni Outdoor 499 “InAdvertising, U.S. at 380. this it is
apparent that the todefendants benefit thesought from outcomes of the
process issue,” 148,at Corp.,Davric Maine 216 F.3d at the defeat of the
warrant articles.

III. Conclusion

summarize,To we hold that the Noerr-Pennington appliesdoctrine to
claims brought under the CPA that Fifth immunityand Estate is entitled to
under that doctrine for its actions. Accordingly, we conclude that trialthe

when,court inerred denying Fifth Estate’s summary judgment motion and
JNOV,motions for directed verdict itand ruled that the CPA toapplied

Fifth Estate’s conduct.

Reversed.

Duggan Conboy, JJ.,and concurred.
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