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(CharlesDouglas, P.C.,Leonard & Garvey, of Concord IIIDouglas,G.
brief) Howe, Concord,on the brief,and David M. byof for plaintiff.the

(RichardA. Delaney,Michael attorney general Head,W. associate
attorney general, orally),on the brief and for the defendant.

Getman, Steere, P.A, (AndrewSchulthess & of Bedford R. Schulman on
orally), intervenor,the brief and for the HampshireNew Retirement

System.

DUGGAN, defendant,J. (State),The the ofSecretary State appeals an
J.)(Nicolosi,order of Superiorthe Court enjoining the enforcement of the

Sudan Act.Divestment reverse andWe remand.
The record reflects the Thefollowing plaintiff,facts. HampshireNew

(Judicial Plan),Judicial Retirement Plan intervenor,and the Hamp-New
(retirement(NHRS)shire SystemRetirement systems, collectively), are

“defined benefitpension plans,” which invest and manage byfunds held the
2009)pursuantState to RSA chapter 100-C and(Supp. chapterRSA 100-A

(2001 2009).& Supp. eligibleEach specifiedretiree receives a benefit set
byforth statute. The Judicial Plan a pensionis defined benefit trust for all

100-C:2,judges,state court see byRSA funded contributions from its
State,members and the and onearnings investments. See RSA 100-C:13.

The is aNHRS defined benefit trustpension for state and political
100-A:2,subdivision employees. See RSA :3. It is exclusivelyfunded

through employermember and andcontributions investment income. RSA
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2009). to theauthorityhave the setThe trustees(Supp. NHRS100-A:16
by a strictaccompaniedisauthoritybut thatstrategy,investmenttrust’s

100-A15,1-a.RSAresponsibility. Seefiduciary
$5,000,000from the NHRS1980s, legislaturethe borrowedearlyIn the

contributionThe also setlegislaturestate projects.to finance unrelated
the NHRSbydeterminedbelow what wasemployeesrates for state

In the 1984 Constitutionalrequired. response,actuariallytrustees to be
Hampshireto I of the NewArticle 36-a PartproposedConvention

288,994Constitution, a ofapproved by marginthe voters laterwhich state’s
48,690. I, provides:Part Articleto 36-a

to Newpayableas thecontributions certifiedemployerThe
fundany system tosystemretirement or successorHampshire

liabilities, by sound actuarialsystem’s as shall be determinedthe
office, shallindependent of the executivepractice,valuation and

year to the extent as is certified.each fiscal sameappropriatedbe
therefrom, of the Newand and incomeproceeds,All of the assets

allsystem anyand of and other retirementHampshire retirement
orby the statesystems employees operatedfor officers andpublic

subdivisions, any system,ofby any of and successorpoliticalits
tosystemto suchpayments anyall and madeand contributions

held,shall investedfor retirement and related benefits beprovide
providingin of forpurposeor as trust for the exclusivedisbursed

for, to, anynot or divertedsuch benefits and shall be encumbered
purposes.other

2004, recognized that thehasgovernmentSince the United States
in non-Arabagainstof theengaged genocideSudan hasgovernment

2007,Incountry. Congressin Darfur of enactedregionthe thatpopulation
(SADA)Act 2007Accountability “[t]othe and Divestment ofSudan

in companiesto assets thatgovernmentsauthorize State and local divest
110-174, 3(b),§in L. 121operationsconduct Pub. No.business Sudan.”

(2007).2516, SADA, maya or governmentstate localStat. 2518 Under
in companies engagedassets investment of its assetsprohibitdivest its or

in business with Sudan. Id.
Court, to2008, pursuant Congres-In thisHampshirethe New General

2009),authorization, thechapter (Supp.enacted RSA 100-D Sudansional
(the Act). theenacting legislation,Act In the General CourtDivestment

upon federallegislative findings, relying governmentmade numerous
2008, included thatfindingsLaws 364:1. Thesefindings and Seereports.

Darfur,” govern-themay occurring inhas occurred and still be“genocide
300,000killed estimated toJanjaweedits allies had anment of Sudan and

2,000,000400,000 from their homesdisplaced peoplemore thanpeople and



52

2003-2006, company’sand “a association ofsponsorsbetween that with
abuses,and no matter .rights largeterrorism human how or small.. can
anaffect the value of investment.” Id. Based thesenegatively upon findings,

Courtthe General concluded that the state’s financial resources notshould
forprovide support government,be used to the Sudanese and therefore

publicly systems investing publicrestricted funded retirement from funds
inmaintainingor companies”investments certain “scrutinized connected

2009).that ch.government. (Supp.with RSA 100-D
Act, 1, 2008,JulyThe which on imposesbecame effective several

First,requirements upon systems.the retirement it requires each retire-
systemment to identify companies“make its best efforts to all scrutinized

in publicwhich the fund direct or holdingshas indirect or could possibly
100-D:2,such inholdingshave the future.” I. TheRSA Act defines

companies” companies“scrutinized as that inengage operationsbusiness
or contracts with the government,Sudanese that are incomplicit the

genocide,Darfur or that supply military equipment within Sudan. RSA
100-D:1, Second, Act requiresXV. the the trustees to “engage” the

Act,“scrutinized companies,” inform them of the notifyand the companies
systemsthat the retirement will divest their holdings unless the companies

operations 100-D:3, Third,cease active business in II.Sudan. RSA the
system if,trustees implement processmust a divestment ninety daysafter
following first “engagement”the with a company,”“scrutinized the com-
pany continues to have operations.”“scrutinized active business RSA

111(a).100-D-.3, nine company’sWithin months of a identification as
“scrutinized,” at fifty percentleast the fund’s holdingsof in the company

100-D:3,111(a)(1).must be divested. RSA All of the holdingsfund’s must be
100-D:3,111(a)(2).divested within fifteen months. Finally,RSA the trustees

are prohibited acquiringfrom companies.”securities of “scrutinized RSA
:3,100-D holdingsIV. in actively managed“[IJndirect investment funds” are

exempted 100-D:3,from the divestment requirement. RSA Additionally,VI.
the Act “safetycontains a valve” provision thepermitting trustees to cease
compliance with the Act if “clear convincingand evidence” shows that

costly,too resultingdivestment is in at a half percentleast diminution of
trust assets. RSA 100-D:7.

2008,SeptemberIn the Board of ofTrustees the Judicial Plan filed a
petition declaratory judgmentfor aseeking ruling thethat Act was

uponunconstitutional based Article in36-a. The NHRS intervened Novem-
injunctiveber 2008 and moved for preliminary relief prohibiting enforce-

of granting motion,ment the Act. In the the trial court found that the
NHRS had demonstrated a substantial argu-likelihood of success on its

I,ment that Part Article 36-a the Act Julyrendered unconstitutional. In
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of theentryfor2009, stipulationtheapproved parties’trial courtthe
161(b)(2).R. This appeala final order. See SUPER. Ct.injunction as

followed.

(1) aupon: analysisliteralthe is constitutional basedhold that ActWe
(2)Constitution;I, Hampshire36-a of the Newthe text of Part Articleof

I, by the 1984understanding Part Article 36-a Constitutionalthe clear of
priortheir to overwhelm­byas statementsdelegates evidencedConvention

(3)amendment; thelanguageclear of ballotthe and theingly approving
I, Accordingly, wethe of Part Article 36-a.describing scopequestion

reverse.

I,Actis violates Part ArticleThe sole on whether theappealissue
a isor not statuteHampshireof the Constitution. “Whether36-a New

law, Sec’yv.is we review de novo.”Akinsquestionconstitutional a of which
(2006).67,State, interpre­70 also the trial court’s154 N.H. We reviewof

v. Rockingham Countyde Linehantation of the constitution novo.
(2004). act,“InComm’rs, 276, reviewing legislativea we151 N.H. 278

except upondeclare it invalidit to be constitutional and will notpresume
President, 124, 133152 N.H.inescapable grounds.” Baines v. N.H. Senate

(2005) omitted). words,“In will not hold statute to beother we a(quotation
a conflict exists it andunconstitutional unless clear and substantial between

omitted). such,(quotationId. As a statute will not bethe constitution.”
it susceptibleto is to a constructionconstrued be unconstitutional when

(1983).Lee, 69,it v. 124 N.H. 77-78 Whenrendering constitutional. White
statute,constitutionalityas the of a those doubts must bedoubts exist to

Hale, 533,in 146 N.H.constitutionality. Hynesresolved favor of its See v.
(Me. 1997).Gimbel, 664,(2001); see v. 691 A.2d 669535 also Irish

Furthermore, wisdom, effectiveness, desirabilityeconomic of aand“[t]he
Insurance,not us Inc. v. Grievancestatute is for to decide.” Smith

(1980).Committee, 856,120 N.H. 863

interpret provisionus to a of theinquiry requiresWhen our
Thomas,constitution, we look to its intent. v.purposemust and Warburton

(1992).383, The the natural ofsignificance136 N.H. 386-87 first resort is
Rollins, 662,v. 130 670by Countythe words used the framers. Lake U.S.

(1889). constitution,of a if insimplest interpretation“The and most obvious
sensible, thelikely by adoption.”most to be that meant in itspeopleitself is

Id. at 671.

question meaning theywill words in the must begive the“[W]e
N.H.to had to the electorate when the vote was cast.”presumed have

Comm’r, 17, 21v. N.H.Comp. Flynn,Munic. Trust Fund 133Workers’
(1990) omitted). it now isthe constitution as stands to be(quotation “While
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time,a to the meaningconsidered as whole as if enacted at one ascertain of
may necessaryparticular expressions giveit be to attention to the
theyunder ofparts Attorneycircumstances which became the instrument.”

Morin, 40, (1943) omitted).General v. 93 N.H. 43 and citation(quotation
argues simply prohibitsThe State that Article 36-a the State from

retirement to fund state needs.diverting budgetaryassets other The
systems trust,retirement argue that Article 36-a created a constitutional

systems’which the andrequires trustees to hold invest trust assets for the
purpose funding pensionexclusive of forbenefits retired workers. The

systems plainretirement contend oflanguagefurther that the Article 36-a
prohibits investing diverting systems’or the any purpose.funds for other
Accordingly, systemsthe thatargueretirement the Act forces them to
divest from in companies, theyinvestments scrutinized which claim con-
flicts with their obligations.constitutional

The portionrelevant of Article 36-a provides: contributions and“[All]
payments to provide held,... for retirement related shalland benefits be
invested or disbursed as in trust for the exclusive ofpurpose providing for

for, to,such andbenefits shall not be or anyencumbered diverted other
purposes.”

have not previouslyWe defined the relevant terms within Article 36-a.
dictionaryWebster’s “singledefines “exclusive” as or sole.” Webster’s

Dictionary 2002).Third New International 793 (unabridged ed. It
“somethingdefines as“purpose” that one sets before as an objecthimself

to be an in measure,attained: end or aim to be inkept any plan,view
operation:exertion or Id. ItDESIGN.” at 1847. defines “encumber” as “to

claims,” 747,load with debts or other legal id. at and as “to“divert” turn
course, direction, objective, another,”from one toor use atid. 663.Reading

togetherthese terms preceding languagewith the of the amendment and
relying plain meaning used,the ofupon languagethe conclude thatwe the

requiresamendment only systemthat retirement forfunds be used the sole
object of providing retirement benefits. The Act in question does not
require systems’that the funds for anybe used otherpurpose than

Itproviding retirement benefits. simply prohibits possibleone investment
Therefore,option. the plain meaning of amendment supportthe does not

systems’ Nonetheless,the interpretation.retirement to any pos­resolve
sible we turn toambiguities, next the circumstances surrounding the

theadoption of amendment to better peoplediscern the intent of the in
adopting it.

the courtduty place possibleis of the to as innearly“[I]t itself as the
made,situation of partiesthe at the time the instrument that it maywas

gather used,intention thetheir from viewed in oflanguage lightthe the
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omitted).Morin, We(quotation93 N.H. at 43circumstances.”surrounding
meaning of an amend-in thedetermininga statementsdelegate’sconsider

its“in accordance withlanguagethethey interpretif amendment’sment
orof its knownmeaning being purposewhile reflectiveand commonplain

Fund, 133 N.H. at 21.Comp.N.H. Trustobject.” Munic. Workers’
in the immediate aftermathoccurredThe 1984Constitutional Convention

thebysystemretirement assetshigh-profilethe diversion of stateof
budgeta crisis. Seeduringto state revenuesgeneralfundlegislature

(1984);263-65 DonnConventionof the ConstitutionalJournal
Fund, Leader, Oct.Tibbetts, Taken from The UnionMoneySununu Denies

to theamendment14,1983, sought preventat 5. a constitutionalDelegates
in the future. Seetakingor from similar actionGovernorlegislature

Convention, atsupra (Delegate261of the ConstitutionalJournal
amendment, delegates repeat-the debate theRamsey). During regarding

moneylegislature divertingto the fromedly emphasized preventthe need
keepandsystem government operationsthe to fund otherfrom retirement

stated:system Delegate Kingthe retirement solvent. As

happen everythe concerns that twopublicized, budgetAs well
toyou’re looking... whenyears budget desperationit becomes

dollars, well, justYou a few millions we’llbudget.balance the need
adjust systemand short-fund the retirementprojections,some

else,dollars, andspend placeand take million and it somesix
in this theexactly pastthat’s what session ofhappened

legislature.

Convention, (Delegateatsupraof the Constitutional 263Journal
Delegate stated:King). Additionally, Greenwood

time,their last Ilegislature budget processWhen the state did
call, ifforty-five wantinghad to know their retirementemployees

have,Thatdown the tubes. is the concern. Yousystem goingwas
youralegislators, employers, employ-as as made contract with

you system,that to their notpayees.Youhave said will retirement
else,it and but before. . ..good, everythingwhen feels not after

share, share,myI pay my municipality pays its the state
no Theemployees Theytheir share. have choice. state needspay

in payingto have no choice its share.

(Del-Convention, atsupraof the 263-64Journal Constitutional
Greenwood). support for theprovide strongThese statementsegate

to the fromonly legislaturedelegates sought prohibitconclusion that the
Indeed, wasallocating system funds to other areas. the debateretirement
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aanydevoid of reference to trustee’s common lawconstitutionalizing
fiduciary duty creatingor a constitutional trust.

in languagefor this found the of thesupportAdditional conclusion is
voters,question presentedballot to the which asked:

inyouAre favor of the constitution to that allamending provide
of the Hampshire system anythe assets both New retirement and

systemother retirement for officers andpublic employees oper-
by or politicalated the state its subdivisions shall be used

exclusively any such systemthe retirement and shallfor benefit of
anyusednot be diverted or other and that thepurpose, Newfor

system orHampshire any systemretirement successor shall be
fully yearfunded each fiscal as bydetermined sound actuarial

practice?valuation and

Convention,of theJournal Constitutional supra (emphasisat 378
added). systems placethe retirement ongreat emphasis phrasesWhile the
“held, invested or as in trust”disbursed and “exclusive in Articlepurpose”
36-a, phrase questionneither was included in the ballot to the voters. The
plain oflanguage question simplythe ballot shows an intent to ensure that
the systemState cannot retirementuse assets to fund other State
operations. facingThese were the words the on theyvoters the ballot when
overwhelmingly theapproved meaningamendment. ofplainThe the ballot
question togethertaken with surrounding adoptionthe events the of the
amendment and the statements of many delegatesof the at the constitu-
tional convention make clear that the voters contemplated only the problem

— is,of daythe that use of systemthe retirement assets to fund other state
operations. Accordingly, we hold that isArticle 36-a not inconsistent with
the Sudan Act it preventDivestment because does not the retirement
systems from using their assets for the exclusive ofpurpose providing
retirement benefits.

The systemsretirement also thatargue broadlyArticle 36-a prohibits
any action not in ofthe best interests the In particular,retirement funds.

above,as noted they place significant emphasis upon phrasesthe “in trust”
and purpose.”“exclusive The Plan arguesJudicial that the ofuse the words
“in trust” evidences an intent to create a constitutional trust with respect

funds,to the retirement systems’ giving to fiduciaryrise constitutional
uponduties based common law of Additionally,the trusts. the NHRS

argues that the words “exclusive to apurpose” directlyrefer trustee’s
duty,common law fiduciary bylater codified the Employee Retirement

Security (ERISA), (2006),§§Income Act 29 U.S.C. 1001-1191c and RSA
100-A:15.
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“trusts, of is fundamentalduty loyalty most‘[t]hethe law of theUnder
solelythe in theof a trustee to administer trustdutytheduty [It is]owed[.]

” 2002)9, (1st20 Cir.re 313 F.3dBaylis,the beneficiaries.’ Ininterest of
omitted) SCOTT,A. The(brackets, 2A Law(quotingandquotations ellipses

(W.F. ed., 2001));4th also RESTATEMENT§ 170 Fratcher ed. seeOF Trusts
78(1) (“a(2007)(THIRD) dutyhas to administer the§ trustee aOF Trusts

added)). Addi-(emphasisthe of the beneficiaries”solelytrust in interest
out, fiduciary imposed bythe dutiestionally, correctly pointsthe NHRSas

Varityofmuch their from the common law trusts.ERISA draw of content
(1996).489,Howe, requires private planv. 516 496 ERISA thatCorp. U.S.

and beneficiaries and“solely participantsin the interest of thetrustees act
(i) and theirparticipantsthe of: benefits topurpose providingfor exclusive

(ii)beneficiaries; administeringof thedefraying expensesand reasonable
added).(2006)1104(a)(1)(A) 100-A:15(emphasis§ RSAplan.” 29 U.S.C.

. to thedischarge respecttrustee . . shall duties withprovides “[a]that
(1) participantsin interest of the andsystem: [s]olelyretirement the

(2)beneficiaries; of benefits topurpose providingthe exclusive[and] [f]or
added.) Therefore, the(Emphasisand ...”participants beneficiaries

only“one Articlesystems contend that can conclude that 36-Aretirement
They claimpurposeto constitutionalize the exclusive doctrine.”was written

doctrine, 36-a,as in Article theadopted prohibitsthat the exclusivepurpose
takingfrom action that not benefit theany plantrustees doesplan

beneficiaries, the inincluding divesting systems’retirement investments
companies inscrutinized Sudan.

incompatiblein a thatinterpretation wayThis construes Article 36-a is
unlikely commonly byits and to have been understoodplain meaningwith

Fund,the See N.H. Trust 133 N.H. atComp.electorate. Munic. Workers’
Convention,21. The claims that to the 1984 ConstitutionalpriorNHRS

upon involvingattention was focused numerous abusessignificant public
contend,breaches, theypension plans. well-publicizedThese bothpublic

to and to howled the creation of ERISA drew voters’ attention their
Therefore, argues, themanaged.retirement funds were NHRS electorate

deliberatelyof doctrine andlikely purpose adoptedknew the exclusive
attemptin an constitutionalize it.those words to

matter, the of it iswording question,As an initial the ballotgiven
of anhighly unlikely sought incorporatethat the voters knew or to ERISA

HampshireNew See Lakeor common law standard into the Constitution.
ofCounty, (warning against application complexU.S. at 671 the rules130

unlikelyare in “thestatutoryof because voters versedinterpretation
construction”). Moreover, systems’ interpretationniceties of the retirement

the andmeaningthe of the words in amendmentgoes beyond plain



58

certainly comport simplest interpreta-does not with the mostand obvious
Therefore,tion of the used. bywords See id. the offered theinterpretation

retirement is the ofsystems contrary plain meaningto Article 36-a.
Finally, statutorythe addresses the trustees’ fiduciaryState duties and

affect,argues with,that the Act “does not but fiduciaryis consistent the
duty assignedof to inloyalty Trustees RSA 100-A:15.” The NHRS

inonly passing.addresses this claim The trial found on preliminarycourt a
complythat the could notbasis trustees with the Act without theirviolating

fiduciary However,common law duties. the court declined to whatdecide
into apply determiningstandard whether a who compliestrustee with the

Act has met fiduciary appearshis duties and to have fromretreated its
preliminary ruling. Given the of a rulingabsence definitive and the NHRS’

it,failure to address we remand the case to the trial court to determine
impermissiblywhether the Act interferes statutorywith the trustees’ or

fiduciarycommon law duties. See RSA 100-A:15.

Reversed and remanded.

C.J.,Broderick, Dalianis, Conboy,and JJ.,Hicks and concurred.
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