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injusticeof ...” Under RSApreventionfornecessaryit is thecourt that
changesis unless thepermittedof514:9, pleadingsamendmentliberal

ofentirelyan new causeintroduceopposing party,thesurprisewould
155Hosp.,Dent v.Exeteraction, substantiallyfor different evidence.or call

(2007). his or her787, to to amendpartyallow a796 WhetherN.H.
trial court. Id. at 796-97.Weof therests in the sound discretionpleadings

an unsustainable exercisecourt’s decision absentnot disturb the trialwill
Id. 797.of atdiscretion.

unsustainablycase, the trial courtIn cannot find thatthis we
to Theleave amend.by plaintiffsthedenyingexercised its discretion

inwrit, entirely negli­amending the which soundedplaintiffs proposed
Thea ofclaim. This is new causeto add an intentional tortgence, action.

trial, themonths before afteronlythis amendment threeplaintiffs sought
circum­discovery. Under thesepre-trialparties had conducted extensive

anstances, the trial court’s decision wascannot conclude thatwe
exercise of discretion.unsustainable

(1993),ERG, Barnes, argueplaintiffsInc. N.H. 186 theCiting v. 137
Their uponan to amend their writ. reliancethey rightthat had absolute

ERG, maytrial court dismissIn held that before amisplaced.is weERG
action, give plaintiffof the court must thea writ for failure to state a cause

ERG,perceivedamend the to correct deficiencies.an to writopportunity
to correctInc., plaintiff opportunity189. ERG the angives137 N.H. at

claims; thegranther it does notoriginalin his orperceived deficiencies
entirelyto cause of action.an absolute an newplaintiff right plead

Affirmed.

Duggan Hicks, JJ.,Dalianis, concurred.and
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Portsmouth, brief, plaintiff.theby forN. ofFoley,Richard

III, AM. Hinsmanof Dover {JohnAM. HinsmanLaw JohnOfficeof
brief), for the defendant.III on the

an order of theHicks, defendant, Sawyer, appealsPatrickJ. The
{DeVries, J.), the MaritalbyrecommendedFamily DivisionPortsmouth

toorder{Cross,M.), protectivea final domestic violencegrantingMaster
2009). affirm.(Supp.RSA 173-B:5 Weplaintiff, Sawyer.Robin Seethe

25,in 2007. On Junefollow.The were marriedpartiesThe relevant facts
against the defendant.2009, petitionfiled a domestic violencethe plaintiff

“I am inform thatpetitionstatement on theresponse pre-printedIn to the
forby my requestI baseof abuse the defendant.dangerimmediate

on the followingfacts that occurredfollowingfrom abuse on theprotection
below[,]” plaintiffthedates, issue as notedand ask the court to orders

alleged:

Then I was choked andmy leg.in andpunchedI was stomach
to me in the[]drownto the also threatenedfloor[.] [H]ethrown

me in chokedclose fisted the face andpunchedtub. He hasbath
.passedme I out.. .until have

me[,] choked me andmany myoccasions husband has hitOn
myoccasions[,]he has threatenedto the threethrown me floor. On

abuse[,] you homely ugly whynormallyit is arelife. As for verbal
MyI husband needsthirty.I like I did when wascan’t look

he tohas But refusesdepression.as he clinicalmedical attention
in Hestay hospital Manchester[.]a in Elliothelp.for He hadgo

as Homicidal.diagnosedwas Suicidal [and]

omitted.) allegedthespecify the dates ofplaintiffThe did not(Emphasis
oftemporary orderpartean domestic violenceThe court issued exabuse.

16,July 2009.hearinga final forand scheduledprotection
Julycontinue the6,2009, seekinga tofiled motionJulyOn the defendant
Theseparation.petition legalit his forand consolidate withhearing16

2009,14, the defendant’sthe trial court deniedobjected. JulyOnplaintiff
motion, stating:
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in oflightMotion denied the Plaintiffs thatrepresentation the
Defendant violated the Temporary diagnosedOrder and has been
as “suicidal Althoughand homicidal.” the Court makes no conclu-

accuracy representation,sions about the of the it is a cause of
concern requiresufficient for the Court to that the hearing go
forward as scheduled.

At the onensuing hearing the domestic violence petition, see RSA
173-B:3, 2009),(Supp.VII the defendant not appear,did but he was
represented by his attorney. attorney requestedHis reconsideration of the

tomotion continue. The trial court request,denied his itsnoting concern
allegations” objection.“about the new in the plaintiffs The defendant’s

attorney argued plaintiff’sthen that the petition “legallywas insufficient as
a matter of law” because it did not plead specificitywith sufficient when the

Bullis,alleged 763, (2008);abuse occurred. v.See Tosta 156 N.H. 767
(2001).Fillmore, 283, 286Fillmore v. 147 Therefore, contended,N.H. he the

final hearing should not “go forward.” explicitly rulingWithout on this
argument, the court continued hearing.with the

testified,plaintiffThe objection,without allegedto the abuse. She said
16, 2009,that on June grabbedthe defendant byher her throat and threw

her to the ground, and then chased her upstairs and punched her. She
2009,further that in Maystated punched stomach,the defendant her in the

punched face,her in punchedthe and in leg.her the
July 22,2009,On the trial court issued a final protective order. See RSA

173-B:5. denied,The defendant’s motion for reconsideration was and this
(1)appeal followed.On appeal, arguesthe defendant allegationsthat: the in

petitionthe were legally insufficient supportto the issuance of the
temporary protective order and to hold a final hearing due to the absence

(2)of any indates the allegations; the trial court’s issuance of the
temporary protective order and failure to petitiondismiss the prior to the

(3)final hearing processviolated his due rights; and the trial bycourt erred
denying his motion to continue and consolidate.

I

respect he,With to the essence,defendant’s first inargument, tomoved
plaintiff’s thus,dismiss the petition; we will consider his motion as we would

a motion to dismiss. In “aconsidering motion to dismiss for failure to state
a upon mayclaim which granted,relief be we assume the truth of the facts

byalleged plaintiffthe and allconstrue reasonable inferences in the light
Tosta, omitted).most favorable to” her. 156N.H. at (quotation766 ‘We then

in aengage threshold thatinquiry tests the facts in the petition against the
omitted).applicable (quotationlaw.” Id. and brackets Where the facts
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thatreasonably of a constructionsusceptibleby plaintiffthe arealleged
torelief, the of a motion dismiss.upholdwill deniallegal wepermitwould

See id.

from domesticprotection personsthe ofgoverns173-BchapterRSA
safetythepreserve protectto andchapterof this “ispurposeviolence. The

by victims of domesticfamily entitlingall membersunit forfamilyof the
relief.”protection judicialandpoliceand effectiveto immediateviolence

omitted).(2009)602,Walker, (quotation ellipsisandN.H. 605v. 158Walker
173-B:3, (2002), seek relief“[a]ny person mayIPursuant to RSA

or wherecounty:5 a in the districtby filing petition,173-Bpursuant to RSA
resides, by Basedalleging abuse the defendant.”the or defendantplaintiff

order,a atemporary “[u]ponmaya trial court enterupon this petition,
abuse,” aprotectof topresent danger plaintiffof andshowing an immediate

(2002).“Abuse,” that:4,1 as term isis RSA 173-Bhearinguntil a final held.
173-B, attemptedcommission orin means “thechapterdefined RSA

assault,acts, criminal threat-enumerated such ascommission” of certain
.harassment, . . where suchfamilya or household member“byorening

173-B:1,safety.”to plaintiffsthreat the RSAconduct constitutes a credible
(amended 2010). dismiss,(2002) Thus, tothe defendant’s motionI to survive

asupport findingfacts to that theallegethe needed to sufficientplaintiff
1,1,inacts enumerated RSA 173-B: anddefendant committed one of the

safety.a to herthat constituted credible threatthis conduct
petition of the actsdispute allegesdefendant not that the oneThe does

173-B:1,1; Nevertheless,namely, assault. he maintainsin RSAenumerated
completea matter law for itslegallythat insufficient as ofpetitionthe “was

andallegations.”of the He contends that Tostaanyabsence of dates
it be foundto facts from which couldrequire plaintiff pleadFillmore the

petitionthe domestic violencepromptingthat the threshold misconduct
requirementin The asserts that this iswas not distant time. defendanttoo

in andnecessary plaintiff presentthe was immediateto determine whether
a order. See RSAjustifying temporary protectivethe issuance ofdanger

:4,1.173-B

readinga the conclu­susceptible supportingfind the ofpetitionWe
plaintiff’sa credible threat to theposedsion that the defendant’s conduct

formon thepre-printed petitionIn to the statementsafety. response
defendant,]”by the thedangeram in of abuse“I immediateproviding

manyhad hit and choked her “[o]nthat the defendantplaintiff alleged
he hadthat three occasions” threatenedalleged “[o]noccasions.” alsoShe

forgoattention ... he refuses to[b]uther life that he “needs medicaland
reasonably plaintiffinfer that thehelp.” one topermitThese statements

are sufficient to allow aallegationsabuse. These alsowas at risk of further
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was,plaintiff alleged,reasonable inference that the as she “in immediate
defendant,”danger byof abuse the the issuance of ajustifying temporary

protective order.
Fillmore,Inreadily distinguishable.Fillmore and Tosta are we theheld

trial court in issuing temporary protectiveerred a order because the
did not sufficient a inpetitioner allege findingfacts for that she was

Fillmore,present“immediate ofdangerand abuse.” 147 N.H. at 285
omitted).(quotation In her she inpetition, stated the defendant was

Canada, history violence,he did not a of “manyhave and he had hit her
years ago”; she asked that he “be to contact atallowed her reasonable times
to discuss marriagechild visitation and Id. at Incounseling.” 284-85.

here, plaintiffcontrast the specific types allegeddescribed of abuse and
that she was in danger“immediate of abuse theby defendant.”

Tosta,In we held that was hearingthere insufficient evidence at the to
support a thatfinding the defendant inengaged warranting“was ‘abuse’ a

order,” Tosta,not thatprotective the pleadings themselves were deficient.
Indeed, rejected156 N.H. at 768. we the argumentdefendant’s that the

deficient,pleadings finding theywere that thesupported conclusion that
the defendant aposed continuingcredible and threat to the plaintiff’s
safety. atId. 767. The plaintiff alleged that the defendant not hitonlyhad
her ago,”“nine months recentlybut had followed her armed.while See id.

764,767.at This case is to in petitionsimilar Tosta that the presented to the
trial court allegationscontained sufficient of fact to asupport denial of the
defendant’s motion to dismiss.

While Tosta and Fillmore mandate that the misconduct aprompting
petition time,domestic violence be innot too distant neither aobliges

aplaintiff seeking temporary protective order setto forth the datesspecific
upon Indeed,which he or she allegedly suffered abuse. requirementsuch a

173-B,would conflict chapterwith the intent of RSA which is to entitle such
“tovictims immediate and policeeffective andprotection judicial relief.”

Walker, added).158 at (quotation omitted;N.H. 605 emphasis decline toWe
read such a requirement into the statutoryrelevant See thescheme. In

Nassar, 769, 778(2008)(“WeMatter & 156N.H. will not considerof Nassar
said,legislaturewhat the might have or add thatlanguage legislaturethe

omitted)).did not fit (quotationsee to include.”
Here, we conclude that the plaintiff’s allegations legallywere sufficient to

awithstand motion to theydismiss because allowed a reasonable inference
plaintiffthat the was in present“immediate and danger” byof abuse the

defendant. Accordingly, we that trial inhold the court did not err denying
the defendant’s motion to dismiss.



17

II

temporary protectiveof theissuanceargues that theThe defendant next
lackedbecause itpetitionfailure to dismiss thetrial court’sand theorder

I,Partrights underprocessviolated his dueallegedof abusespecific dates
Amend-and the FourteenthConstitutionHampshireof the NewArticle 15

RSAcomparesThe defendantthe United States Constitution.ment to
articulated that Partin we haveto criminal cases which173-Bcaseschapter

to describe thean indictmentI, requiresof theArticle 15 State Constitution
can preparethat the defendantto ensurespecificitywith sufficientoffense

(2009).379, defendantEricson, 384 The159 N.H.for trial. See State v.
preventedany petitionof dates in the plaintiff’sthat the absencecontends

a time-based defense.presentinghim from

indictmentactions, complaintthat a orrequirecriminalIn we
thenotifyand facts toenoughof the offense“contain the elements
byspecifyit not the meanscharges,”of the but “needspecificdefendant
toor other facts that are not essentialaccomplishedthe crime waswhich

273,Id.; Dixon, 144 275-76see State v. N.H.elements of the crime.”the
(1999) of where indictmentparticularsdenial of bill(upholding trial court’s

forty-four periodmonth and didassault had occurred overalleged sexual
element).dates, an No moredate of crimes was notgivenot exact because

in context. See RSApetitionerof a the domestic violencerequired prois se
“[njotice of the action and of the:3,1 pendencythat of the(requiring173-B

defendant”).togivendefendant shall be thealleged againstfacts the

Here, danger“inallegedthe that the was immediatepetition plaintiff
defendant,” punchedthe had and chokedbyof the and that defendantabuse

as her to the alsomany occasions” as well thrown floor. Sheher “[o]n
he threatened her life and that hethat three occasions” hadalleged “[o]n

go help.”. . refuses to for These“needs medical attention . he[b]ut
sufficiently to ensure that the defendant couldallegations specificwere

hearing.for theprepare
is theassuming, petitionthat the defendant correct thatarguendo,Even

hearing,to the headequately alleged priornot him of the abuseapprisedid
showinga of actualprocessnot due claim absentprevailwill on his

(1995).228, 230Woodall, The defendant hasMcIntire v. 140N.H.prejudice.
to theplaintiffa At the the testifiedshowing. hearing,failed to make such

Thereafter, filed motionthe defendant aspecific allegeddates of the abuse.
However, hein a due violation.alleged processfor which hereconsideration

tospecific dates theshowing knowing prioras how not themade no to
anypresentThe did notprejudice.him actual defendanthearing caused

which he wouldhe in fact had a defenseto indicate that time-basedevidence
alleged prior hearing.the to thehe known datespresentedhave had
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Ill

The defendant contends that the trial court erred by denying his motion
to continue and He arguesconsolidate. that the denial of his motion
prejudiced byhim himdenying opportunitythe to obtain information

defense,necessary specifically,to his of allegedthe dates the abuse. He
prejudicedfurther maintains he bythat was his at hearingabsence the

he abilitybecause did not have the to consult with his counsel regarding the
in theallegations plaintiff’s objection histo motion.

“The trial court has broad discretion in themanaging proceedings
Conner, 250, 252(2007).before it.” In the Matter Conner & N.H.156 “Weof

areview trial court’s in thisrulings area under an unsustainable exercise of
discretion standard.” Id. will‘We disturb decisions about . . . motions to
continue ifonly the defendant demonstrates that the decision clearlywas

Larose,to ofprejudice 28,unreasonable the his v.case.” State 157 N.H. 39
(2008).

Here, the First,defendant has to carryfailed his burden. as we
above,discussed inallegations petitionthe the are sufficiently specific to

Further,enable the to prepare hearing.defendant for the the defendant
the opportunityhad atappear hearingto the to consult with counsel about

allegationsthe additional in plaintiff’scontained the objection heand failed
to do so. Regardless, the defendant plaintiffconcedes that the “did not
testify to the in herallegations Objection”[additional] the hearing.at The
defendant has not shown that the denial of his tomotion continue and

prejudicedconsolidate his Accordingly,case. trialthe court’s denial was not
an unsustainable exercise of discretion.

plaintiffThe requests that beshe awarded attorney’sreasonable fees and
costs for appeal. Supremethis Court Rule 23 permits:

The clerk of the supreme court shall audit and allow ofbills
court,accruingcosts in this certifyand the costs to the trial court

with the order made in the case. The following costs shall be
fee,allowed to prevailingthe theparty: entry the actual cost of

reproducing bindingand the of appeal anynotice and appendix,
the actual reproducingcost of and binding the brief anyand
appendix, transcript.and cost of

Costs will be deemed waived if a forrequest taxation of costs
with itemization is not 30 daysfiled within after the date on the
order in the case.

In of injustice cases,the interest extraordinary but not as a
right,matter of supremethe court in mayits sole discretion award
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theifpartyto to aappeal prevailinganattorneys’ fees related
or in badto have been frivolousthe courtbyis deemedappeal

faith.

(2006).252,Brooks, 259N.H.v. 154LaMontagne BuildersSee

sufficiency the violencethe of domesticcontestedThe defendant
moved tohearing,the final hePrior toearly proceedings.in thepetition

At the startallegedthe abuse.continue, specific dates ofpart,in to obtain
contestedfor a continuance andrequesthe hishearing,the final renewedof

in the recordnothingWe findsufficiency petition.oflegal plaintiffsthe the
faith, and,infrivolouslyacted or badthe defendantto indicate that

attorney’sof fees.merit an awardtherefore, justicethe interests of do not
fees. As theattorney’sfordeny plaintiff’s requesttheAccordingly, we

for ofhowever, may requestfile a taxationtheparty, plaintiffprevailing
in Rule 28.providedcosts as

Affirmed.

Duggan Conboy, JJ.,Broderick, C.J., Dalianis, concurred.andand
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