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P.C., on the(Benjamin Kingof T.Douglas, Garvey,Leonard & Concord
fororally), plaintiffs.brief and the

(Evan Mulholland, assistantDelaney, attorney J.generalMichael A
HampshireNeworally),on the brief and for defendantattorney general,

Environmental Services.Department of

Middleton, (MarkMcLane, PA, of Manchester C.Graf, Raulerson &
brief, orally), forMr. RouvalisMichael Kenison on the andRouvalis and J.

Systems, Inc.PowerAlgonquindefendant

BRODERICK, Ciampi,L. and Micahplaintiffs,C.J. The Rebecca Coan
parents ofNicholas M. Lorette andco-administrators of the estate of

Lorette, of estate of Michaeladministratrix theJeffrey Ciampi,and Sharon
J.)(McGuire, dismissingSuperiorof theappealT. orders CourtSqueglia,

ofdeath, inflictionnegligentandwrongful negligencefortheir lawsuit
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distress, defendants,brought againstemotional the the HampshireNew
(DES)ofDepartment AlgonquinEnvironmental Services and Power

Systems, Inc. and their to(Algonquin), denying motion amend their writ.
We affirm.

The following plaintiffs’facts derive either from the allegations, which we
true foraccept purposesas the of this or from theappeal, trial court’s

12, 2005, decedents, Nicholas, sixteen,orders. On June the age and
Michael, brother,age twenty, nine-year-oldand Jeffrey,Nicholas’s went

inswimming Silver Lake in Belmont. Lake locatedSilver is downstream
Dam;from Lochmere DES owns the dam and ituses to control water

in Winnipesaukeeresources the watershed. The dam also is apart of
hydroelectric generating facility, bywhich is HDI Iowned Associates

(HDI).Partnership HDI leases ofoperation hydroelectricthe generating
facility to Algonquin.

Local residents use for swimming. boysSilver Lake The frequently
in justswam the lake and had daydone so the Despitebefore. their

lake,familiarity with the boysthe did not onknow that the afternoon of
11,2005,June defendant DES added 375 cubic feet per second to the flow

lake,coming out of Lochmere dam into the which made the currents in the
ofnorth end the lake deadly. Although the knewdefendants that people

swam downstream from the dam and that swimming there could become
when fromdangerous increased,flow the dam was posted anyneither

warnings dangers swimming lake,about the of in the north end of the
downstream from the dam. Nor any safetydid either defendant place
devices on the lakeshore.

lake,swimmingWhile in the Jeffrey incaught deadlybecame the
currents near the mouth of the river and screamed help.for Nicholas and

aid,Michael raced to his but incaught nearbywere also currents. Athe
resident was to Jeffrey kayak,able save in his but Nicholas and Michael
drowned.

The plaintiffs 2007, and,sued the indefendants in FebruaryOctober
2009, filed dismiss,their first writ. Theamended defendants filed motions to
which the trial court granted. Although plaintiffsthe tosought amend their

again,writ amend,the trial court denied their motion to and this appeal
followed.

reviewingIn grant dismiss,a trial court’s of a tomotion our task tois
determine whether the allegations in the writ are reasonably susceptible of
a recovery.construction that would permit Berry v. Watchtower &Bible

Soc., 407, 410 (2005).Tract 152 pleadedN.H. We assume all infacts the writ
to be true alland construe inreasonable inferences drawn from those facts
the plaintiffs’ favor. Id. then in aengage inquiryWe threshold that tests the

law,in againstfacts writthe the and ifapplicable allegationsthe constitute
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grant theimproper torelief, that it waswe must holda for legalbasis
Lemieux, 370, 373157N.H.&Matterdismiss. In themotion to of Lemieux

(2008).
dismissing thebycourt erredthe trialwhetherfirst addressWe

DES was entitledThe ruled thattrial courtclaims DES.plaintiffs’ against
2009) and RSA(Supp.212:34under RSAimmunityto userecreational

not(2010). bycourt did errthe trial508:14, I, we conclude thatBecause
508:14,1, not addressunder RSA we doliabilityfinding DES immune from

concerning RSA 212:34.parties’ argumentsthe

legislature expressedof the asof the intentare the final arbitersWe
as Estate Gordon-Couturea whole.in of the statute consideredthe words of

(2005). of thelanguagefirst theBrown, 265, 266 We examinev. 152 N.H.
meanings to theand, ordinarythe andstatute, plainascribepossible,where

statutory de novo.interpretationreview the trial court’sused. Id. Wewords
508:14,1, of the commonStatutes, derogationare inas whichId. such RSA

at 266-67.recover, strictly See id.to are to be construed.rightlaw
508:14,1, provides:RSA

land, anyorowner, including the stateor lessee ofoccupant,An
tosubdivision, charge any personpermitswho withoutpolitical

or as a of recreationalspectatorpurposesuse land for recreational
injury property damagefor oractivity, not be liable personalshall
injury damage.orintentionallyin of causedthe absence

I,508:14, toappliesRSA State-owneddo not thatplaintiffs disputeThe
508:14, I,assume, deciding, that RSA sowithoutAccordingly,land. we

applies.
508:14,1, not hereapplythat does becauseargueThe first RSAplaintiffs
activity ground,on the butrecreational that occurinjuriesit to andextends

Engineering,in See Kantner v. Combustionoccurringto those water.not
(D.N.H. 1988).943, 946 argument,As for thisprimary supportF. Supp.701

Kantner, the District Court ofin which Federalrely uponthe plaintiffs
508:14,1,to to claimsapplyon this basis RSAHampshire “declinedNew

swimming canoeingandmen who drowned whilebrought on behalf of two
(1st1, 1994),Martella, n.2 Cir.17 F.3d 3a dam.” v.at the of Collinsbase

Gordon-Couture, 152 N.H. atEstatedisagreed grounds byon otherwith of
I,508:14, applydid notexplained that RSAThe Kantner court274-75.

canoeing in a river and wereswimming anddecedents werebecause “[t]he
946;Kantner, at seeSupp.701F.purposes.”for recreationalusingnot land

Dictionary (unabridged1268InternationalThird NewWebster’s
of2002) (first of the surface thepart“land” is “the solidofed. definition

seas”). Collins, 17 F.3dBut seeof oceans andto the waterearth in contrast
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Collins,at n.2 (distinguishing3 Kantner because unlike indecedents
Kantner, defendant).byaccessed water from land owned

The State counters that the plain meaning of the word is“land”
“property,” groundwhich includes both and water. See LawBlack’s

(9th (“In2009)DICTIONARY 955 ed. its legal significance, ‘land’ is not
surface,restricted to earth’sthe but extends below and theabove surface.

solids,is mayNor it confined to but encompass within its bounds . ..
omitted)).liquids.” (quotation We need not resolve whether the word “land”

508:14,1,in onlyas used RSA refers groundto or includes water because
if it only ground, 508:14,1,even refers to conclude applieswe that RSA to

this case.

Contrary assertions,to plaintiffs’the the plain language of RSA
508:14, construed,I, strictly requiredoes not that the atinjury issue
actually occur orgroundon the in a structure on the as toground, opposed
in 508:14, I,the water. Immunity under RSA is available whenever a
landowner makes his or her land generalavailable to the public to use for

activities,recreational activities or for watching recreational charge.free of
Resort, (2005).See Mt.Soraghan 399,v. Cranmore Ski 152 N.H. 402-03

if the onlyEven word ground,“land” refers to the long injuredas as the
theparty used landowner’s land for recreational activities toor watch such

activities, available,immunity providedis the other conditions of RSA
(the508:14,1, open generalare met land to publicis the and the landowner

use).charge Collins,does not for access instance,or id. at 402-03.InSee for
the First 508:14, I,Circuit Court of Appeals concluded that RSA applied
because Collins gained access to the ponddefendants’ shallow afrom dock

Collins,installed on their beach. 17 atF.3d 3 n.2.

point,On this boyswe find Collins instructive. The in this gainedcase
to the byaccess water landusing by boys’owned the The purposeState. for

swim;accessing that,Silver Lake was to no case,one indisputes this the
boys’ (“waterswimming 212:34,was a recreational activity. IRSACf.
sports” activityis recreational for which recreational use isimmunity

212:34).Thus,available under RSA even if the “land”word topertains only
the ground, boysbecause the used State-owned land for recreational
activities, i.e., to swimming,access water for 508:14,1,we hold that RSA
applies to this case.

plaintiffsThe 508:14,1,next assert that RSA does applynot “because the
Nicholas,State did not ‘permit’ Michael and Jeffrey to access Silver Lake

land,through its even if the inState fact does ownthe land boysthe crossed
(toto Dubois, (2005)enter the 448,lake.” See Kenison v. 152 N.H. 454

qualify “occupant” 508:14, I,as an under RSA one must at least have the
ability land).or authority permitto topersons use or enter the The
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water,bodya ofthat, Lake is publicbecause Silvercontendplaintiffs
publica easement to crossNicholas, Jeffrey “enjoyed publicMichael and

had noThe assert: “The Stateplaintiffsto the lake.non-fenced land” enter
to their commonthe land exerciseboys crossingthe frompower preventto

“Owningthe landexplain:As theenjoy plaintiffsto Silver Lake.”rightslaw
immunize the State fromdoes notthe entered the waterboyswhere

and Michaelthat killed Nicholasliability creatingfor the lethal condition
sucha easement to traverseinjured Jeffrey, boys publicthe heldand where

rights to in Silver Lake.”to their common law swimland exercise

assumptiontheir mistakenargument uponis basedplaintiffs’The
waters, asto to suchauthority publiccontrol accessthat the State lacks

statute,Lake, by waterscontrary, publicTo thepublicSilver from land.
(defined entirely in the stateof fresh water situatedas natural bodies“[a]ll

(2010).more”) RSA 271:2010 acres or are state-owned.having an area of
hasin waters and theprotectingan interest thoseThe State “has
adjacentand thejurisdiction publicto control the use of the waters

(2001)483-B:l,RSA IIgreatest (empha­for the benefit.”publicshoreland
added). asrights,has common such thepublicWhile the certain lawsis

waters,reereationally public’son theright publiccommon law to boat
controlrightthe of the toalways subject paramountare to Staterights

storagein of water and classifi­reasonably navigation,them the interests
cation, Townpublic LodgeSee Lakeside v.purposes.health and other of

(2008)London, 164, 170 rights);owner(referring158 N.H. to littoralNew
(1983)17,124 N.H. 25Androscoggin,to theAppeal UpperComm. Saveof

lawfullythat“right”that use of lands is a(rejecting'argument public
instance, topublicfor the Forgood).cannot alterrepresentativeselected

inmay prohibit swimmingthe Stateprotect drinking supply,the water
inaltogether preclude public engagingand the fromwaterspubliccertain

intakesupplyat all a certain distance from a waterany activity within
Rules,See, 386.58(g)(regulations fore.g.,N.H. Admin. Env-Wsstructure.

watershed);and see alsoBellamythe of the Reservoir itsprotecting purity
2009).(2001 Supp.ch. 485 &RSA

dismissing thebythat the trial court did not errHaving concluded
itDES, it erred when ruled thatnext address whetheragainstclaims we

todutyto it had no warnplaintiffscould not be liable the becauseAlgonquin
negligenceTo claimsprevail uponor devices on shore. theirplace safety

(1) Algonquinthat: owed theplaintiffsthe had to showagainst Algonquin,
(3)(2) duty; and the breachduty;a breached thisboys Algonquin

injuriesNicholas and the todeaths of Michael andproximately caused the
706,147 N.H. 709Technologies,ThermalJeffrey. See v. AavidDupont
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(2002). a duty particular questionexists in a ofWhether case is a law. See
Jones, 208, (1998).Hungerford v. 143 N.H. 211

allegeThe thatplaintiffs Algonquin duty boysowed a to the and to the
to warn ofpublic allegedly placethe currents anddangerous safetyto
on the lakeshore because it “knew or should have known that thedevices

area a popular swimmingwas area and that swimming conditions could be
in the inperilous vicinity adjacentof the dam and the area the [power]to
Additionally, plaintiffsstation.” the allege that had a contractualAlgonquin

duty placeto safetywarn and devices on its operatingshore that arose from
agreement for the Lochmere generatingdam station.

first AlgonquinWe address whether a dutyowed common law to
protect publicthe “Inboys. general, anyonethe anwho doesand/or
affirmative act dutyis under a to others to aexercise the care of reasonable
[person] protectto againstthem an unreasonable risk of harm to them

(SECOND)ofarising out the act.” §RESTATEMENT OF TORTS 302 comment
(1965);a at 82 see v. Management Co., 653,Walls 137 N.H. 656Oxford

(1993) (“Aparty who does not otherwise a duty,have but who voluntarily
another,renders services for has been held dutyto a of inreasonable care

acting.”). “The merelyduties of one who restricted,omits to act are more
and in general are confined to situations where is a specialthere relation
between the actor and givesthe other which rise duty.”to the

(Second)Restatement Torts,of supra § comment at302 a 82.

—Here, the plaintiffs have alleged Algonquinthat tofailed act it
failed to warn boysthe and the public dangersabout the swimmingof
downstream from the power plant and to place safetyfailed ondevices
shore, despite its knowledge swimmingthat dangerous.there could be The
plaintiffs have not alleged that there any specialis relationship between
Algonquin boysand the that give duty Moreover,would to arise to act.
Algonquin’s alleged knowledge about the dangers swimmingof in Silver
Lake is impose dutyinsufficient to a upon Algonquin act. Theto mere “fact
that actor[an] realizes or should thatrealize action on his ispart necessary
for another’s aid or protection does not of impose upon dutyitself him a to

(SECOND)take such action.” TORTS, 314, 116;RESTATEMENT supra §OF at
Eno, 708, (1995)(“AsMarquaysee v. rule,139 N.H. 716 a general a person

another.”).has no dutyaffirmative to or protectaid This rule applies
“irrespective of gravitythe of the danger to which is subjectedthe other

insignificance trouble, effort,and the of the expense givingor of him aid or
(Second)protection.” Torts, §Restatement supraof 314 c atcomment

116.
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Algonquina betweenspecial relationshipthatThe contendplaintiffs
contention, relythey uponunnecessary. supportTo thisboys isand the

an(Second) 302A, “An act orprovides:§of Torts whichRestatement
realize that itrealizes or shouldif the actormay negligentomission be

orthrough negligenttherisk of harm to anotheran unreasonableinvolves
uponTheir relianceor a third person.”of the otherreckless conduct
it(Second) misplaced§ because “isTorts 302A isofRestatement

conduct, and notactor’scharacter of theonly negligentwith theconcerned
(SECOND) OFunreasonable risk.” RESTATEMENTdutyhis to avoid thewith
(SECOND) OF82; RESTATEMENTTorts, § comment a at see302supra

(SECOND) Torts,86; OFTorts, § comment a at RESTATEMENTsupra 302A
§ a at 89.302B commentsupra

to RESTATEMENTrely the commentsplaintiffs uponThe also
(SECOND) 314, an actor does notexplain although§ which thatof Torts

protectto aid orduty precautionsto take affirmativehave thegenerally
of thirdanother, the actor has control aduty may imposedbe whensuch a

(Second) Torts, § a atsupra 314 comment 116.ofRESTATEMENTperson.
to ansupportsufficient factsargue they allegedthat haveplaintiffsThe

to increasehad control over DES’s decisionAlgonquinthat someinference
contend,they they haveAccordingly,flow the dam.throughthe water

had a to theAlgonquin duty protectfacts show thatalleged sufficient to
safetypublic by posting warnings placingfrom andboys dangerand the

ondevices shore.

writ, however, allege any relationshipdoes notplaintiffs’The
hadallege AlgonquinNor the thatand DES. does writAlgonquinbetween

alleges only thatthe dam water. The writin the decision to releaseany role
to flowcomingfeet second theperDES “decided to add another 375 cubic

all factsassumingEven of theof the Lochmere dam into Silver Lake.”out
fromtrue, drawing all reasonable inferencesin the to be andwritpleaded

favor, totheywe conclude that are insufficientplaintiffs’in thethem
See In theany control over DES’s actions.Algonquinthat hadestablish

Lemieux, 157 N.H. at 372-73.Lemieux &Matter of
aoperating agreement conferredAlgonquin’sWe next address whether

safety devicesboys public placethe or toduty upon it to warn the and/or
Algonquin provides:HDI andagreementThe betweenoperatingon shore.

for theOperator precautionsshall takeSERVICES:SAFETY
complywithand shallpersonnelof the Servicessafety performing

preventtosafety requirementsand othersafety Lawsapplicable
on,damage propertyor to thattoinjury personsaccidents or

Operatorthe maintainsto the and on whichadjacentor Siteabout
efforts toshall use its bestOperatorvia limited access.control
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oreliminate abate hazards created orsafety by otherwise result-
performancefrom the of theing Services.

to,This part agreement obliges Algonquin among things,of the other
“[mjaintain and barriers forguards protectionas needed the of workers

publicand the and post danger signs warning against any hazards on the
agreement,Site.” Under the the “Site” is the site of the hydroelectric

refers,generating facility.The to which provision“[s]erviees” this are those
that inspecificallyare described three separate schedules. None of them

topertains managing the water from the dam.flow

in plainthe ofNothing language provision requires Algonquinthis
to warn the public dangerousabout ordownstream conditions to place
safety ondevices the lakeshore. This provision obligates toAlgonquin

personnel and toprotect comply safetyapplicablewith laws and other
safety requirements “on,prevent injuryto accidents to peopleor about or
adjacent hydroelectricto” the iffacility. Even the area boyswhere the were
swimming could be to “adjacentdeemed be to” the hydroelectric facility,

plaintiffsthe have alleged anynot lawsafety requirementor that would
oblige to theAlgonquin general publicwarn about dangerous lake condi­

place safetytions or ondevices shore.
The provision requiresalso Algonquin to use its best efforts to eliminate

or safetyabate hazards created or otherwise fromresulting perfor-the
mance of the it specificallyservices perform.contracted to As the plaintiffs
have alleged anynot that of in any waythese services relate managingto

dam,the water from theflow the second sentence of this provision is
require Algonquininsufficient to to oreliminate abate the allegedly

dangerous currents fromresulting dam,the ofrelease water from the such
by safetyas placing devices on particularlyshore. This is true in light of the

plaintiffs’ stipulation onlythat the water Algonquinover which had control
did not cause or contribute to the ataccident issue.

Finally, we address whether the trial court erred when it denied the
plaintiffs’ motion to amend their first amended Afterwrit. the trial court

writ,dismissed their first amended the plaintiffs moved add allegationto an
that intentionally Jeffrey’sDES caused injuries and the ofdeaths Nicholas
and Michael. The trial court denied the plaintiffs’ motion to amend in part

itbecause viewed the aallegation as new cause of action and itbecause
found that to allow the plaintiffs to at stageamend such a late in the
proceedings unfairlywould prejudice the defendants.

(2007)RSA 514:9 allows the trial to permitcourt a substantive
anyamendment to “inpleadings stage of the proceedings, upon such terms

reasonable,justas the court shall deem and when it shall appear to the
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injusticeof ...” Under RSApreventionfornecessaryit is thecourt that
changesis unless thepermittedof514:9, pleadingsamendmentliberal

ofentirelyan new causeintroduceopposing party,thesurprisewould
155Hosp.,Dent v.Exeteraction, substantiallyfor different evidence.or call

(2007). his or her787, to to amendpartyallow a796 WhetherN.H.
trial court. Id. at 796-97.Weof therests in the sound discretionpleadings

an unsustainable exercisecourt’s decision absentnot disturb the trialwill
Id. 797.of atdiscretion.

unsustainablycase, the trial courtIn cannot find thatthis we
to Theleave amend.by plaintiffsthedenyingexercised its discretion

inwrit, entirely negli­amending the which soundedplaintiffs proposed
Thea ofclaim. This is new causeto add an intentional tortgence, action.

trial, themonths before afteronlythis amendment threeplaintiffs sought
circum­discovery. Under thesepre-trialparties had conducted extensive

anstances, the trial court’s decision wascannot conclude thatwe
exercise of discretion.unsustainable

(1993),ERG, Barnes, argueplaintiffsInc. N.H. 186 theCiting v. 137
Their uponan to amend their writ. reliancethey rightthat had absolute

ERG, maytrial court dismissIn held that before amisplaced.is weERG
action, give plaintiffof the court must thea writ for failure to state a cause

ERG,perceivedamend the to correct deficiencies.an to writopportunity
to correctInc., plaintiff opportunity189. ERG the angives137 N.H. at

claims; thegranther it does notoriginalin his orperceived deficiencies
entirelyto cause of action.an absolute an newplaintiff right plead

Affirmed.

Duggan Hicks, JJ.,Dalianis, concurred.and
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