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(Nicholas Cort, attorneyassistantDelaney, attorney generalA.Michael
law),of for the State.on the memorandumgeneral,

Pessetto, brief,by pro se.Richard S.

Pessetto,Hicks, defendant, an from theappealsRichard S. orderJ. The
J.)(LeFrancois, his motion for return ofdenyingDistrict CourtCandía

(2001).595-A:6 vacate and remand.property. See RSA We
followingnot the facts. The defendant wasparties disputeThe do

license,a loaded firearm without a see RSA 159:4carryingconvicted of
(2002), beverages, (Supp.alcoholic see RSA 265-A:44transportingand
2009). criminal the defendantproceedings,After the conclusion of the

pursuantof his firearm to RSA 595-A:6.With thismoved for the return
address,name,motion, an affidavit that stated histhe defendant submitted

Model 17.The affidavitownershipand asserted of a confiscated Glocklegal
also stated:

Protectivesubject Violence/StalkingI am not to a Domestic
outstanding protection... I have no civil orders issuedOrder.

me, anyand I convicted ofagainst nor bail orders have not been
infelony anyor offenses state or federal courtmisdemeanor

firearm andpossess anywould make it unlawful for me towhich
1968, amended,ofammunition to the Gun Control Act aspursuant

thatany legal mynor am I under other status would render
possession illegal.of a firearm or ammunition

information in Form NHJB-2055-requiredThis statement is similar to the
DFS, uponform and affidavit for the return of a firearm thethe standard

order. 173-B:5protectiveof a domestic violence See RSAexpiration
(amended 2007).

fillaffidavit, trial court the defendantrequestedof his theUpon receipt
could a check tocomplete backgroundout Form so itNHJB-2055-DFS
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or domesticqualifyingordersoutstanding protectivenoensure there were
aowninghim fromprohibitthat wouldconvictionsmisdemeanorviolence
atrial court heldfill the form and thedid not outfirearm. The defendant

15, 2009.on Junehearing
that his firearm should beassertedthe defendanthearing,At the

satisfytoaffidavit was sufficientand that hisunder RSA 595-A:6returned
require-that there was noHe maintainedof the statute.requirementsthe

hea check. Whilebackgroundthat he submit toRSA 595-A:6ment under
hischeck would violatesubmitting backgroundto afurther contended that

arms, argumentshe has abandoned thoserightand to bearprivacy rights
appeal.on

reads, in pertinent part:RSA 595-A:6

warrant, byin a search or some otherIf an officer the execution of
method, toempoweredor articles he ispropertyauthorized finds

thetake, safelyand them under the direction ofkeephe shall seize
necessary permitas to them to bejustice longcourt or so

in trial. theany Upon application...or used as evidenceproduced
shall, hearing,a and andupon exceptcourt... notice to defendant

shown, .rightfulreturned to the .good owner[].cause orderfor
constitutingof value notany propertyother evidential

contraband.

added).595-A:6 (emphasisRSA
At the the introduced no evidence that the firearm washearing, State

it, assertinglawfully possesscontraband or that the defendant could not
authority give“I don’t think this has the to back his firearmsmerely, [c]ourt

fact,he, in to them.”possessuntil there’s been a determination that is able
added, if aqualifyThe “I don’t know this conviction would asState

carryexclude him able to a firearmbeingmisdemeanor which would [from]
or to a firearm.”have

to return of the defendant’s“goodThe trial court found cause” withhold
thatbackgroundfirearm until the defendant submitted to a check to ensure

law,not under federal or state such as 18ineligiblethe defendant was
(2006) 2009),§ to a922(g)(l)-(9) (Supp.U.S.C. or RSA 159:3 own firearm.

therequire [background]The trial court ordered that “it is reasonable to
areturningcheck to on and thatprior acting request”[defendant's “[n]ot

goodto a is from one is causeperson prohibited possessingfirearm who
acknowledged obligationunder 595-A:6.”The trial court also its underRSA

transfer a firearm to certain enumeratedknowinglyfederal law not to
922(d).§ toThe trial court ordered the defendantpersons. See 18 U.S.C.

backgroundand submit to a check withincomplete form NHJB-2055-DFS
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time,thatthe form afterprovidedefendant did notdays. When thethirty
followed.appealdenied. Thisthe motion was

“that aby findingtrial court erredargues that theThe defendant
a Form NHJBand submission ofSafetyof record checkDepartment

orderingto the return ofprecedent [his]a2055-DFS was condition
requirement.595-A:6 contains no suchcontends that RSAfirearm.” He

all information neces-possessedthat thehe maintains StateAdditionally,
hearingcheck to the toarrest, background priorasary, his to conductvia

Consequently,to his firearm.“goodif cause” withholddetermine there was
aasserts, any precludesfailure to such evidencepresentthe State’she

not meet its burden underthe State didfinding “goodof cause” because
RSA 595-A:6.

the return ofplainly prohibitsthat RSA 595-A:6respondsThe State
requiringIt contends that thethat constitutes contraband.property

conducting backgroundand aof a affidavitsubmission NHJB-2055-DFS
thatthe trial court’s discretion to assurecheck are reasonable means within

not contraband underpossessionin the defendant’s would bethe firearm
federal or state law.

595-A:6,to construe whicharguments require us RSAparties’The
on therulinglaw. review the “trial court’squestiona of Wepresents

exercise ofunder 595-A:6for an unsustainabledisposition propertyof RSA
(2005).Gero, 379, “To show that the trialv. 152 N.H. 381discretion.” State

sustainable, must demonstrate that thecourt’s decision is not the defendant
of hisprejudiceor unreasonable to theruling clearlycourt’s was untenable

omitted). However, statutory interpre-in matters of(quotationcase.” Id.
tation, intent as inlegislature’s expressedare the final arbiters of thewe

Dodds,v. 159 N.H.the of the statute considered as a whole. Statewords
(2009). statutes,239, languagewe look to the of theinterpreting244 When

and,itself, language according plainif construe that to itspossible,statute
the legislatureId. will neither consider whatordinary meaning.and We

it not see fit to include. Id. themight have said nor add words that did When
face, meaning subjectits is not toof the statute is clear on itslanguage

(2009).559,Mohamed, examinationv. 159 N.H. 560 Ourmodification.State
“goodconstrue the terms “contraband” andrequiresof RSA 595-A:6 us to

cause.”

7. Contraband

if contraband.propertycourt must determine the seized isThe trial
—— categories:ofmay fall into one or both twoContraband materials

89,Cohen,v. 154 N.H.se or derivative contraband. Statepercontraband
(2006). possessionse is whose isper ‘[pjroperty91-93 “[Contraband

” (citation omitted).at 92of how it is used.’ Id.regardlessunlawful
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contraband is whose‘[property possession“[Derivative becomes unlawful
”act,’in committing illegalwhen it is used an and “includes ortools

inwrongdoerinstrumentalities that a has used the commission of a crime.”
(citations omitted). contraband,Id. at 92 If the item is determined to be

then the trial court has discretion to order forfeiture and of thedispose
595-A:6; Cohen,as theproperty public requires.interest RSA see 154N.H.

at 94 that denial of motion(holding to return defendant’s seized property
contraband). contraband,was proper propertywhere was If the item notis

the trial court propertymust return the unless the provides goodState
cause to withhold its return. RSA 595-A:6.

specificallyWe have not addressed which party bears the burden of
onproof However,the contraband determination under RSA 595-A:6. the

legislature specificallyhas addressed the inproofburden of the context of
act,forfeiture under the drugcontrolled chapterRSA 318-B. RSA 318-­

(b) (2004)B:17-b, IV reads: state shall have the burden of proving“[T]he all
material by preponderancefacts a of the evidence.” We see no reason to
deviate from that standard when an item is seized as a result of a crime that

drugis not related. This is consistent with the federal standard for
possible Chambers,forfeiture of contraband. See United States v. 192 F.3d
(3d 1999).374, 377-78 Accordingly,Cir. we hold that the State bears the

burden of asproof to whether an item is contraband under 595-A:6.RSA

requireRSA 595-A:6does not the submission of the NHJB-2055-DFS
motion and byaffidavit an individual seeking the return of seized evidence
once of inownership property questionthe has been established. See RSA

If595-A:6. the legislature requirewanted to the submission of an NHJB­
2055-DFS motion and affidavit by every movant theseeking return of a

595-A:6,firearm under 173-B:5,RSA it could do it inso as did XRSA
2009). Dodds, (‘We(Supp. See 159 244N.H. at will neither consider what

the legislature might have said nor add words that it did not see fit to
include.”). 595-A:6, 173-B:5,Unlike RSA RSA X requires a motion and
hearing upon the expiration of a domestic protectiveviolence order to
specificallydetermine whether the movant is disqualified by state or federal

173-B:5,law from possessing the firearm. RSA X.

II. Good Cause

The court may propertywithhold that is not uponcontraband a
showing goodof cause. RSA 595-A:6.The that “itarguesState was within
the court’s discretion to arequire background check to determine whether
the pistol was contraband” and the “defendant’s failure to with thecomply

request contraband,”court’s left theopen possibility pistolthat the was
providing “good denycause to the maymotion.” While the firearm be
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it, thepossessingfromprohibitedif the defendant is indeedcontraband
fact. Theproveto that State’sproduced anyhas not evidenceState

apossessingfrommight disqualifiedthe defendant bethatspeculation
evidence; therefore, supportit cannotor state law is notbyfirearm federal

(2009)White, 76, (noting159 80State v. N.H.finding gooda of cause. See
evidence).notargumentsthat areState’s

canFurthermore, imposenor the trial courtneither the State
595-A:6,in and then considerthose contained RSArequirements beyond

cause to withholdcomply goodto with them to bethe defendant’s refusal
(9th487,Fuentes, 490v. 105 F.3d Cir.the seized item. United StatesCf

1997) to a or search does notstopthat refusal to consent(holding “[m]ere
not have toprobable Peopleor cause. dogive suspicionrise to reasonable

movement, paintheir or freedom of on ofvoluntarily give up privacy
refuse.”).theyliberties ifjustifying deprivationforcible of those same

Here, upontrial cause based the defendant’sgoodthe court found
check, any showing beyondwithoutbackgroundfailure to submit to the

legally disqualifiedthe that he was fromspeculation bymere State
however,court,The trial did notpossessing the firearm. This was error.

—todaythe benefit of the we announce that the State bears therulinghave
of as to whether an item is contraband under RSA 595-A:6.proofburden

for returndenyingwe vacate the order the defendant’s motionAccordingly,
consistent with thisproceedingsof his firearm and remand for further

opinion.

remanded.Vacatedand

DugganBroderick, C.J., Dalianis, Conboy, JJ.,and concurred.and
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