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Constitution, not this courtbinding uponFirst Circuit decisions areState
Perrin, 529,v. 119questionseven on of federal law. See Martineau N.H.

(1979). is the ofauthority upon parallel position531 “This State court based
SupremeState and lower federal courts.” Id. Until the United States Court

test,a to thisprerequisite Biggershas ruled on whether state action is the
inparallel authority passingcourt and the First Circuit have on federal

questions. Biggers analysisconstitutional Id. We hold that the does not
is aapply potentially suggestiveto a out-of-court identification where there

complete improper Accordingly,absence of state action. we reach the same
result under the Federal Constitution.

We decline to address the defendant’s Rule 403 claim because the issue
See, Burke, 361,sufficiently argued.was not raised or State v. 153 N.H.e.g.,

(2006) (Broderick, C.J., concurring specially) (single paragraph argu-367
ment that was an extension of a notprevious argument does warrant

review).judicial

Affirmed.
DugganBroderick, C.J., Dalianis, Conboy, JJ.,and and concurred.
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(Susan McGinnis,A. Delaney,Michael P.attorney general senior
attorney on and thegeneral, orally),assistant the brief for State.

Hausman, defender, Concord,Stephanie assistant on theappellate of
and orally,brief for the defendant.

BRODERICK, convictions,defendant, Farr,TheC.J. T. hisBryan appeals
{Arnold,a infollowing J.),bench trial Superior felonyCourt for one count

delivering providing any representationof or visual child inengagingof a
(amended(2007)activity, 649-A:3,1(a) 2008),sexual see RSA and one felony

of anycount or visualpossessing controlling representation of a child
1(e) (2007) (amended649-A:3, 2008).in activity,sexual seeengaging RSA

remand.We
The defendant indictedwas on one count of and onepossessing count of

delivering child pornography. possessingThe indictment for child pornog-
raphy alleged that the knowingly “possesseddefendant had underand/or
his control a visual inrepresentation, the form of a computer image/picture
(file 2 fun),name: cute boyslittle of a inhaving child the sexual actengaged
of masturbation with another Themale.” indictment for delivering child
pornography thatalleged the knowinglydefendant “delivered and/or

(videoprovided, over the Internet via real-time chat conferencing), a visual
(fileinrepresentation, the form of a computer image/picture 2name: cute

boys fun), of ahavinglittle child in theengaged sexual act of masturbation
with another child.”

trial,Before the defendant chargesmoved to dismiss these on groundthe
prosecutethat to him for both his rightviolated to be shielded from

multiple punishments for the same offense under Jeopardythe Double
CONST,of I,Clauses the State and Federal Constitutions. See N.H. pt. art.

CONST,16; V,U.S. amends. objected,XIV. The State theand trial court
a hearingheld at it 13, 2006,which heard evidence that Julyon the

defendant had an online conversation with Detective McLaughlinJames of
Keenethe Police Department. The defendant was in home in Swanzey,his

in conversation,while the detective was DuringKeene. the the defendant
his webcam film aused to video it wasclip playing computer.as on his The

“2clipvideo was boysentitled cute little fun.” Thehaving defendant
clip Internet,transmitted the video to the detective via the and the video
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imagetheWhencomputer screen.detective’son thedisplayedthenclipwas
screen, “Print Screen”clicked thehecomputerthe detective’sonappeared

screen, then savedandimage on hisof thebutton, pictureacapturedwhich
that ittestifiedThe detectivedocument.to a Microsoft Wordthe picture

in real timeitclip playingas wasthe entire videoto savepossiblenotwas
computer.hison

atwarrantexecuted a searchDepartmentKeene Policeday,The next the
items, aand, seizedamong otherresidenceSwanzeythe defendant’s

of theUpon“Porn.” reviewdisc labeledcompactacontainingcomputer
videos,andimagesdisc, pornographicnumerousthe discoveredpolice

thehaving fun.”This wasboys“2 cute littleentitledincluding clipthe video
to thetransmittedpreviouslyhadthat the defendantclipvideosame

detective.
childdelivering pornogra-forthat the indictmentfoundThe trial court

of the videodelivery to the detectivethe defendant’suponwas basedphy
found that theThe trial courtand the Internet.his webcamclip via

the defen-uponwas basedpornographychildpossessingforindictment
compacton his disc.containedclipof the videopossessiondant’s

thepunishtojeopardynot violate doubleruled that it didThe trial court
differentcharges requiredthe twofor both offenses becausedefendant

indictment, thedeliverydates: “For theon differentevidence and occurred
sending theof the defendantpresentto evidencerequiredwould beState

13, 2005.July... on Suchto [the] [d]etectivevia his webcampicture
portionsaved ofnecessarily include [the] [d]etective[’s]...evidence would

noted,contrast, possessionthe“[f]orthe trial courtByclip.”the video
disccompactto introduce theindictment, requiredwould bethe State

14, The trialJulyon 2005.”was discoveredclip,the video whichcontaining
indictmentpossessionthesupporting“the factscourt ruled that because

versa, thepunishingand vicedeliverythe indictment”would not sustain
rights againstviolate hisoffenses did notcommittingfor bothdefendant

court,Thethe and Federal Constitutions.under Statejeopardydouble
dismiss, pro-and the casetherefore, motion todenied the defendant’s

trial.ceeded to a bench
the defendantappeal,trial and thisof the benchpurposesFor the

representa-a visualor had under his controlthat hestipulated possessed
malewith anotherin act of masturbationengageda male the sexualtion of

over therepresentationthis sameprovidedand that he delivered and/or
that the malesthat he believedstipulatedalsoInternet. The defendant

ofyearsthan sixteenyoungerwererepresentationin the visualdepicted
indepictedmalesfor trial was whether theonlythe issueAccordingly,age.

RSAyears age.of Seethan sixteenactually youngerwereclipthe video
issue,2008). on this(2007)(amended proofits of649-A:2,1 To meet burden
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the State offered a copy of the video as well as the testimony of an expert.
The trial court ruled that expert’sthe testimony was inadmissible and
declined to consider it. Relying upon video, however,its own review of the
the court found that it depicted sixteen,at least one child under the ofage
and, thus, that the State had met its burden of proof.

On appeal, the defendant arguesfirst that the trial bycourt erred
denying his motion to dismiss. This argument presents a ofquestion

law,constitutional which Flood, 353,we review de novo. State v. 159 N.H.
(2009).355 We first address the defendant’s claim under the State

Constitution, Ball, 226,State v. 124 (1983),N.H. 231 citing opinions from
federal jurisdictionsand state guidancefor only, id. at 233.

I,Part Article 16 of the State Constitution provides, in pertinent part,
that subject tried,shall“[n]o be liable to be after an acquittal, for the same
crime or offense.”This provision protects a defendant’s inright ways:three
(1) it protects against a prosecutionsecond for the same offense after

(2)acquittal; it protects against a second prosecution for the same offense
(3)conviction;after protectsand it against multiple punishments for the

(Statesame offense. See Petition State N.H. Johanson),v. 156 N.H.of of
148, (2007).156 The defendant asserts a violation of the third ofcategory
protections.

Under the Hampshire Constitution,New “[t]wo offenses will be
considered the same for double jeopardy purposes unless each requires
proof of an element that the other McGurk,does not.” 765,State v. 157N.H.

(2008)773 (quotation omitted).and brackets We focus upon whether proof
of the elements of the crimes as charged will in actuality require a

in Ford,difference 57, 65(1999).evidence. State v. 144N.H. “In making this
inquiry, we review and compare the statutory ofelements the charged
offenses in light of the actual allegations contained in the indictments.”

Liakos,State v. 726, (1998)142 omitted).N.H. 730 (quotation
The defendant argues that possessionthe and delivery charges are the

same for double jeopardy purposes because possessionthe offense as
charged is a lesser included offense of the delivery chargedoffense as and
both offenses derive from the same criminal McKean,act. See State v. 147

198, (2001);N.H. 200 Ohio,see also 161, (1977).Brown v. 432 U.S. 168 To
convict the defendant of the possessing child pornography charge, the State
had to prove, beyond doubt,a reasonable that he possessed or had under

anyhis control representationvisual of a child inengaging sexual activity.
649-A:3,1(e).See RSA indictment,As incharged the the State had proveto

specifically that he knowingly possessed had under his control “aand/or
visual representation, (filein the form of a computer image/picture name:

fun).”2 cute boys Thus,little having the elements of the offense as charged
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(3) visual(2) specificacontrolling;or(1) knowingly; possessingwere:
engagingchildof aimage/picture,computerin form of atherepresentation,

activity.in sexual
thecharge,childdelivering pornographyof thedefendantTo convict the

doubt, orthat he delivereda reasonablebeyondto prove,hadState
activity.in sexualengagingof a childany representationvisualprovided

indictment, specificallythein the State649-A-.3,1(a). chargedAsRSASee
theprovidedknowingly deliveredthe defendanthad to that and/orprove

(videochatreal-timethe Internet via“overrepresentationvisual
“in the form of awasrepresentationthat the visualconferencing)” and

fun).” The(file havingboys2 cute littlename:image/picturecomputer
(2)(1) deliveringknowingly;were thus:chargedoffense asof thiselements

(video conferencing);(3) time chatvia realover the Internetor providing;
computer image/picture,a(4) in the form ofrepresentation,a visualspecific

activity.in sexualengaginga childof
required proofthat onechargesthe two isbetweenonlyThe difference

representa-visualspecifictheor controlledpossessedthat the defendant
itprovidedorthat he deliveredrequired proofothertion at issue and the

(video conferencing). possessingThechatvia real timeover the Internet
delivering pornog-of theincluded offensecharge is a lesserpornography

contends, neces-if, delivering pornographydefendantcharge as theraphy
words, if, as theit. In othercontrollingorpossessingsarily encompasses

necessarilyclipthe videothat he deliveredargues, proofdefendant
it, chargepossessiontheor controlledpossessedthat heproofconstitutes

Constant,v. 135delivery charge. See Stateoffense of theis a lesser included
(1992).254, 256-57N.H.

in this casechargethe possessionthe defendant thatagree withWe
Here, the defendantdelivery charge.theincluded offense ofwas a lesser
that heclip “possessed”video“delivering” the samecharged withwas
trial and theMoreover, appeal,of bothpurposesfor“controlled.”and/or

pro­that he deliveredamong things,otherstipulated,defendant and/or
hadpossessedthat herepresentationsame visualveryvided the and/or
andThus, case, to the indictmentsaccordingin thiscontrol.under his
theevidence, provideddelivered orthat the defendantproofstipulated

or had under hispossessedthat healso establishednecessarilyclipvideo
1169,State, 1172532 N.E.2dMason v.clip.video Seecontrol the same

included lesser(Ind.) (“Possession inherentlyis andruga narcoticof
it to commitimpossibleinasmuch as isdrug,a narcoticdealingoffense of

denied,offense.”), cert.committing the lesseroffense withoutgreaterthe
2006)(Minn.660,Bertsch, 664-66(1989); v. 707 N.W.2d1049 State490 U.S.

includedminor was lesserinvolvingworkpornographicof(possession
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Kamaka, 807,disseminating work);of same v.offense State 277 S.W.3d 815
2009)(Mo. App.Ct. child lesser(possessing pornography is included

disseminatingoffense of it because facts it waspresented, impossibleunder
it);pornography possessingto disseminate child without first v.Peoplecf.

(Ill. 2006)Flaar, 338,852 341-42 (transferring imageN.E.2d Ct. viaApp.
retaining copy imagee-mail attachment and of on hard drive for more than

thus,month are and distinct ofseparate possession;acts prosecuting
denied,defendant for both acts does not double jeopardy), appealviolate

(Ill. 2006).N.E.2d861 658
needWe not decide whether ofpossession pornog-control childand/or

1(e)649-A-.3,raphy under aalwaysRSA is lesser included offense of
delivering 649-A:3,1(a). Ford,pornographychild under 144RSA N.H. atCf.

(theft a Rather,66 is lesser included robbery). onlyoffense of we hold that
possessionthe atcharge issue is a included of the deliverylesser offense

charge lightat in of inissue the manner which chargedthe State the
Constant,offenses and the stipulated evidence. 135 N.H. atSee 256-57.

This however,does not conclude our jeopardy analysis,double for it
violates double tojeopardy punish a defendant afor both lesser included

greater onlyand if both Ford,offense derive from the same criminal act.
144 N.H. at 66.A criminal act of the“consists sum of discrete actions that
together constitute an offense.” Id.

that,The case,defendant argues in this he is charged with committing a
single act,criminal delivering clipa video that he possessed and controlled.
He further that possessionasserts ais offense incontinuing that his
original possession dayon the he delivered the video clip and his continued
possession daythe Therefore,next were not separate volitional acts. he
reasons, the possession deliveryand offenses derive from the same criminal
act.

Although this is an issue of first inimpression Hampshire,New “other
jurisdictions that possessionhave held theuninterrupted of same contra­

periodband over a of time is but one offense constituting a continuing
conduct,ofcourse ofprecluding multipleconvictions for possessionoffenses

Com.,of the same oncontraband different dates.” Fulcher v. 149 S.W.3d
363, 2004). (6thJones,376 (Ky. United States v. 1976),533 F.2d Cir.1387

denied, (1977),cert. 964431 is mostU.S. often cited case on“[t]he [this]
Jones,issue.” Id. In the United States Court of forAppeals the Sixth

Circuit ruled that it violated jeopardydouble for defendantthe to be
forpunished possessing a firearm on date inone 1970 and for possessing

years Jones,the same firearm three later. 533 F.2d at 1389-92.The Sixth
conduct, act,”held “[possessionCircuit that is a course of annot and that

“by prohibiting possession intendedCongress punishto as one offense all



810

possessorya interestdemonstrate continuedof the acts of dominion which
that were ruleCircuit reasoned thein Id. at 1391. The Sixtha firearm.”

onotherwise, possessionhave been “withchargedthe defendant could
forcould have the restdays” imprisonedand beenseparatemore than 1100

of life. Id.his
uninterrupted possessionheld that ofsimilarlyjurisdictions haveSeveral

United States v.a constitutes one continuous offense. Seesingle item
Cir.) (“Where(11th1348, proofis noRivera, there that77 F.3d 1351
interrupted, may notthe same is the Governmentpossession weaponof

denied,offenses.”), cert. 517 U.S.possession separatecarve intoarbitrarily
(9th 1993)Horodner, 191,(1996); 993 193 Cir.States v. F.2d1250 United

offense);singleof firearm constitutes United(uninterrupted possession
(7th 1985)Kimberlin, 1247, 1254 (five-dayperiod781 ofv. F.2d Cir.States

onepatchof defense was continuousunlawfully possessing department
denied,thus, cert.offense; multiple punishments jeopardy),violated double

(under statute,(1986);Fulcher, Kentuckyat149 S.W.3d 377479 U.S. 938
ifonlyof be carved into offenses itcontinuing may separatecourse conduct

arrestinterrupted by appellant’s legalbecause waslegal process;has been
of foil and afterprocess, aluminum “boat” before arrestpossession

240,offenses); v. 505separate Morgenthau,Johnson N.E.2dconstitute
(N.Y. 1987) possession weapon daysof over six is(uninterrupted242-43

prosecution possession);one for criminalsupportingcontinuous offense
1998)(Vt.Zele, 833, marijuanaof716 A.2d 837 is(possessionState v.

6.1(e)offense); LaFave, §Law atcontinuing 1W. Substantive Criminal
2003).(2d430 n.46 ed.

involved,is “have determineda controlled substance courtsWhen
of same controlled substanceseparate possessionthat convictions for the

Jeopardy possessionswill not violate the Double Clause if the are suffi­
location,by time, or v.ciently purpose.”differentiated intended Rashad

(6th677, 1997), denied, (1998),Burt, 681 cert. 522 U.S. 1075108 F.3d Cir.
(6thForman, 766,by v. F.3d 769-70 Cir.holding limited United States 180

(10th 1992)Johnson, 1360,1999); 977 Cir.see United States v. F.2d 1374
ofpossessionwarranted for defendant’s one nar­(separate punishments

use), denied,personaland for cert.supplycotic for sale another 506supply
(Mass. 2000) (no(1993); Rabb, 1036, 1043-44v. 725 N.E.2d1070 Com.U.S.

violation defendant for cocaine in hisjeopardy punish possessingdouble to
home, actively and cocaine inbuyers, possessingwhich he sold to his motel

sales;room, possessions byfuturewhich he intended for differentiated
Bertsch, (inquiry707 N.W.2d at 664 into whetherpurpose);location and cf.

inquiryacts is to into whetherseparate analogoustwo offenses are criminal
incident under Minnesotasingleoffenses constitute behavioralmultiple
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statute; time, ofplace segmentfactors to examine include and whether
criminal Theseby single objective).conduct was motivated effort to obtain

factor.”disjunctive,factors are “meant to be with no one determinative
Rabb, 725 N.E.2d at 1043.

Ford, 67,in 144 at whena similar formulation N.H.appliedWe
ofrobberywhether the defendant’s of a store clerk and theftdetermining

thejewelry Althoughfrom the store derived from the same criminal act.
event, thatduring single robberyoffenses occurred a we concluded the of

the clerk and theft from the store constituted two distinct acts because each
Ford, 144different and were in time andproperty separated space.involved

at 67.N.H.

in that is not such aKeeping Jeopardymind Double Clause“[t]he
that can limitationsfragile guarantee prosecutors by simpleavoid its the

of a crime into a of orexpedient dividing single temporal spatialseries
units,” Brown, 169, we, nonetheless, adopt432 U.S. at the Rashad

ofpurposes appeal possessingformulation for the this and hold that a
visual ofsingle representation pornography, clipchild here the video of the

males,two ifmay separate possessions onlybe considered the evidence
indicates that the inpossessions separated space theyare or time or that

Quick,were intended purposesfor different or transactions. See State v.
(N.M. 2009)985, (Maes, J.,206 P.3d 992 specially concurring). Close

Likewise,proximity in and time “isspace unitaryindicative of conduct.” Id.
indicatinglack of evidence that the defendant a separatehad intent or

purpose regardwith to his of thepossessions single representationvisual
necessarilyis not fatal to the possessionsdetermination that the were

“but, factors,separate, in the absence of other stronglyis corroborative of
unitary conduct.” Id.

Here, possessionthe defendant’s of the video wasclip uninterrupted,
thus,and, possessionhis was a Therecontinuing nothingoffense. is to

possessiondifferentiate the defendant’s of the video on his discclip compact
when he transmitted the clip policevideo to the detective and when the

compact day.seized the disc the next to theAccording indictments as
evidence,charged stipulatedand to the the same compact disc forms the

Moreover,delivery possession charges.basis of both the and is nothere
evidence that the a regarddefendant had different intent with to his
possession compact dayof the disc on the he the video to theclipdelivered

daydetective and on the the infollowing computer.when disc was found his
Further, locations;there is no evidence that the at allcompact changeddisc

evidence,times relevant to the indictments as andcharged stipulatedthe
compactthe disc was in the home.defendant’s
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case,that, that theproofin thisconcludeweAccordingly, because
consti­to the detectiveclipthe videoprovideddelivereddefendant and/or

it, alsoand because wecontrolledhe possessedthatprooftuted and/or
wasclipof the videocase, possessionthat, in the defendant’sthisconclude

toClauseJeopardyDoubleoffense, it the Stateviolatedcontinuinga
possess­anddeliveringformultiple punishmentstosubject the defendant

defendant’s statethat theHaving concludedclip.videoing the same
violated, whether his federalneed not decidewerights wereconstitutional

364,155 N.H.Pepin,v.also violated. See Staterights wereconstitutional
(2007).368

supportinsufficient tothat the evidence wasnext assertsThe defendant
ofageunder thedepicted a childclipthat the videofindingtrial court’sthe

charges, thepornographyof the childthe defendantTo convictsixteen.
doubt, at issueimagesthat thea reasonablebeyondhad to prove,State

RSAyears age.of Seethan sixteenperson youngeran actualdepicted
arguedoes not649-A:2, I; Clark, 15. Because the defendant158 N.H. at

imagesto that theassume, deciding, provethatotherwise, withoutwe
hadof the Stateyears age,than sixteenyoungeractualdepicted personan

Clark, (holding158 N.H. at 18themselves. Seeimagesto theonly produce
to provethemselvesbeyond imagesevidenceproduceneed notthat State

child).real rather than virtualdepictsthat pornography

argument, thesufficiency of the evidenceupon hisprevailTo
fact, of theviewingof allthat no rational trierprovemustdefendant

favorable tolightit in the mostinferences fromand all reasonableevidence
clipthat the videoState, beyond a reasonable doubtcould have foundthe

Evans, 150v.the of sixteen. See Stateagean actual child underdepicted
(2003). that aclip, we conclude416, viewed the videoHaving424N.H.

reasonablefact, the evidence and allviewing all ofrational trier of
State, have foundto the couldit in the most favorablelightinferences from

thanyoungera childclip depictedthat thea reasonable doubtbeyond
to thesupportwas sufficienthold that the evidenceAccordingly,sixteen. we

on this issue.findingtrial court’s
Clause of the Statesum, Jeopardyit the DoubleIn we hold that violated

forpunishments boththe to have receivedfor defendantConstitution
the evidence wasat issue but thatclipthe videodelivering possessingand

aclip depictedthat the videofindingcourt’ssupportto the trialsufficient
further proceedingsremand foragethe of sixteen. Wechild under

opinion.with thisconsistent

Remanded.

Conboy, JJ., concurred.Dalianis, Duggan, andHicks


