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(PeterDelaney,Michael A attorney general assistantHinckley, attor-
ney a., brief,general, & on the and Mr. forHinckley orally), the State.

Guerriero, defender,Richard public Concord,of and David M.
Rothstein, defender,deputy appellate Concord, brief,chief of theon and
Mr. Guerriero for theorally, defendant.

Hicks, defendant, Addison,J. The Michael appeals his convictions for
armed robbery beingand a felon in possession of a Seeweapon. RSA 636:1
(2007); (2002).RSA On appeal, argues159:3 he that Superiorthe Court

J.) (1)(McGuire, (2)by: continue;denyingerred his motions to torefusing
(3)instructions;cross-racialgive identification jury informing the venire

officer,that he was withcharged the murder of a police see State v.
Addison, (2009); (4)159 87N.H. and his todenying suppressmotion an
in-court identification. We affirm.

The are not infollowing facts or aredispute supported by the record. On
10, 2006,October two armed men Elentered Mexicano restaurant in

third man,Manchester while a waited in a car. The first later identified as
Antoine Bell-Rogers, carrying handgun,a went kitcheninto the of the
restaurant wife, Deleon,where owner José andRodriguez his Patricia were

fired twopreparing Rodriguezfood. He shots and demanded that hand over
jewelry time, man,the wearing.he was At the wieldingsame the second a

knife, customer, Paz,robbed a taking money, keys,Alexander his cell phone
cigarettes.and
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fled, at the scene andpoliceManchester arrivedShortly after the robbers
Paz, providedanother AllDeleon and witness.Rodriguez,interviewed

of the hasthe assailants. Each witnesses limiteddescriptions ofdifferent
language.as his or her nativeSpanishandEnglish proficiency speaks

compiled photo arrays,Patti twothe Detective Johnrobbery,After
giventhe the witnesses. Hedescriptions bymatchedselecting photos that

four,ofarray,in in the rowtopthe secondphotothe defendant’splaced
thethird from left.

Feliciano,Timothy Spanish-a nativeday,that Patti and OfficerLater
arrays Deleon. The officersRodriguezto andpresented photothespeaker,

witnesses, onlythe so that he could hearfrom otherseparated Rodriguez
Feliciano translated the “Photophoto arrays.instructions and see thethe

English Spanishfrom to forInstructions” formLine-up Witness
ofgroup photographs mayThe “This orRodriguez. provided:instructions

nowperson beingof the who committed the crimemay picturenot contain a
mustidentify anyone.... upnot have to You makeinvestigated.... You do

witnesses, any.”Rodriguezifbyown mind and not be influenced otheryour
instructions.acknowledged that he understood the

anynot make identification from eitherInitially, was able toRodriguez
however,look, gunmanhe the asarray. a second identifiedphoto During

identify evening,but not the defendant. Later the sameBell-Rogers, did
to home.arraysand the Paz at his Hepresented photoPatti Feliciano

theidentified defendant.
trial, today robberythat the of the he went theRodriguezAt testified on

male Rodriguezfront counter to take an order from a new customer. When
kitchen,to followed him and robbed him atBell-Rogerswent back the

that man at theRodriguez testified the defendant was the frontgunpoint.
Paz that he was at a table the counter whensittingcounter. testified near

the being byhe saw two black men enter restaurant. While he was robbed
men,the other man into the kitchen. He identified theone of the went

as the man robbed him.defendant who
of car. to ElHayes Hayesthe driver the wanted robgetawayJeff was

he that the a largerestaurant because knew owner woreMexicano
trial, he, andHayes Bell-RogersAt that theexpensive bracelet. testified

robberycommitted the together.defendant

toI. Motion Continue

trial, trial, arguingto to continue the that aPrior the defendant moved
Hayes, his medical andincludingminute disclosure of evidence aboutlast

agreement, Followingrecords the defense.plea prejudicedcriminal and his
motion, maythat: ‘You havehearing, reasoninga the trial court denied his
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discovery you’ve got amplemore to do but time to do it in. We don’t apick
trial,jury Tuesday.” dayuntil a week from the first of theOn defendant

continue, arguingmoved to that he had not been able toagain adequately
in light byof new statements Deleon and Paz inprepare Rodriguez,made

days immediately The trialpreceding againthe trial. court denied his
motion, thereasoning gave “plentythat new statements the defense of
fodder for cross-examination.”

appeal,On thearguesthe defendant that denial of a continuance was an
ofunsustainable exercise discretion that violated his to dueright process.

CONST, CONST,I, 15; (1)N.H.See art. amend. Hept. arguesU.S. XIV. that:
in ultimatelya conviction this case would be used to the death penaltyseek

(2) (3)case;in later continuances;a there had been no prior and the need
afor continuance arose from the last minute productionState’s of evidence.

therefore,asserts, that unreasonablyHe the trial court acted in denying his
Both parties agreemotions. that our ofstandard review is whether the trial

court committed an unsustainable of Accordingly,exercise discretion. we
assume, deciding,without that this correctis the standard.

We first address the claimdefendant’s under the State Constitution
cite Ball,and federal foropinions guidance only. 226,State v. 124 N.H.

(1983).231-33 The to grant denydecision or a motion afor continuance is
Hood,within the sound discretion of the trial court. 478,State v. 127 N.H.

(1985).481 We will not overturn that andecision unless it is unsustainable
Id.; Lambert, (2001)exercise of 295,discretion. see State v. 147 N.H. 296

standard).(explaining unsustainable exercise of discretion

“There are mechanicalno tests to determine due processwhen has
continuance,been violated by the denial of a inbut each case the totality of

the circumstances must be 866,considered.” State v. 117Linsky, N.H. 880
(1977); Barham, 631, 640see (1985);State v. 126N.H. Ungar v. Sarafite, 376

(1964) (“There575, 589U.S. are no mechanical tests for deciding when a
denial of a continuance is so asarbitrary process.”).to violate due We
consider the theyfacts as were topresented the court at the time of the

MacLeod,ruling. State 480, (1979);v. 119 N.H. 482 Ungar,see 376 U.S. at
(“The589 answer must be found in case,the circumstances inpresent every

inparticularly the reasons presented to the trial atjudge the time the
denied.”).request is

circumstances,Under these find nowe unsustainable exercise of
discretion in the denial of the continuances. The documents received
pertained previous prosecutionsto against Hayes, plea agreementhis and
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the newdays to examinehad elevenThe defendantmedical records.his
trial, RodriguezImmediately precedingfor trial.prepareand todiscovery

deposed.and Deleon were
greater protectionnothe defendantoffersFederal ConstitutionThe

Linsky,his claims of error. Seeregard towiththan the State Constitution
reach the sameAccordingly, we880; at 589.Ungar,at 376 U.S.117 N.H.

the Federal Constitution.result under

Jury InstructionII. Cross-Racial

and the robbers wereHispanicin werethis caseBecause the victims
instruction,juryaAfrican-American, requested cross-racialthe defendant

identification andsame-raceaccuracyin betweenthe differencesciting
reasoning thatrequest,hisThe trial court deniedidentification.cross-racial

The defen-defendant’s concerns.addressed theadequatelyits instructions
unsustainably exercised its discretiontrial courtthat thearguesdant

identificationRodriguez’scentral issue andwas thebecause “identification
was suspect.”

necessary, and thejury instruction isparticularor not aWhether
instruction, of thewithin the sound discretionof the arescope wordingand

(2009).Kousounadis, 413, review159 N.H. 422-23 Wev.trial court. State
atof discretion. Id.an unsustainable exercisecourt’s decision forthe trial

sustainable, the defendanttrial decision is notTo that the court’s423. show
untenable or unrea­ruling clearlythe court’s wasthatmust demonstrate

71,Deschenes, 156 N.H. 82of his case. State v.to the prejudicesonable
(2007).

on identification:followingthe instructiongave jurytrial court theThe

in this case is the identifica-most issuesimportantOne of the
crime. Thethe of the Stateperpetratorof the defendant astion

Ita reasonable doubt.identity beyondof provinghas the burden
as tohimself be free from doubtessential that the witnessis not

However, you, jury,the must behis statement.the correctness of
of theaccuracydoubt of thebeyond a reasonablesatisfied

convict him.you maybeforeof the defendantidentification

that thea reasonable doubtbeyondIf not convincedyou are
crime, findyoucommitted the mustthe whopersondefendant was

not guilty.the defendant

impressionof belief ortestimony expressionis anIdentification
the witnessopportunityon thedependsIts valueby the witness.
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the time ofthe crime atthe who committedpersonhad to observe
Incrime, appraisinglater.and to make a reliable identificationthe

witness, consider theyouof a shouldtestimonyidentificationthe
had theone, convinced that thefollowing: you [witness]are

personto observe the whoadequate opportunityand ancapacity
an adequatethe witness hadcommitted the crime? Whether

bytime of the crime will be affectedto observe at theopportunity
available, how far orlongmatters as or short a time wassuch how

conditions,was, andlightinghow were thegoodclose the witness
inknow thepersonthe witness had occasion to see or thewhether

Two, by thethat the identification madepast. youare satisfied
recollection?productafter the crime was the of his ownwitness

of identificationmay strengthYou take into account both the the
Ifthe circumstances under which the identification was made.and

theby may bythe identification the witness have been influenced
topresentedcircumstances . . . under which the defendant was

identification,him the identification withyoufor should scrutinize
great care.

the of time that betweenmay length elapsedYou also consider
of crime and the next of theopportunitythe occurrence the

reliabilityfactor on thebearingwitness to see the defendant as a
that anmayof the identification. You also take into account

a ofby picking groupidentification made the defendant out of
generallysimilar individuals is more reliable than one which

presentationresults from the of the defendant alone to the
Three, inyou may anywitnesses. take into account occasion which

to make an of orthe witness failed identification the defendant
anmade identification which was inconsistent with his identifica-

Four,at trial. offinally,you credibilitytion must consider the each
in way anyidentification witness the same as other witness.
truthful,Consider whether he is and consider whether he had the

capacity opportunityand to make a reliable observation on the
matter in testimony.covered his

—I the of that the burden of isagain emphasize proofburden
Now,on the I did the burden of on theemphasize proofState.

every charged,State extends to element of the crime and this
specifically proving beyondincludes the burden of a reasonable

the of the as the of the crimeidentity perpetratordoubt defendant
charged.with which he stands
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If, a doubttestimony, youafter the have reasonableexamining
defendant, mustyouto the of the identification of theaccuracyas

find him guilty.not

theby declining givewithin toThe trial court acted its discretion
amplejury providedinstruction. The identification instructioncross-racial

testimony.to the identificationjury properlyto the on how assessguidance
onsufficiently jurythat the identification.chargedfind the courtWe

VandeBogartIII. Instruction

selection, judge begantrial theday jury proceedingsOn the first of the
jurors charges.the the stated: “Thisby telling about Sheprospective

of Newchoosingwill a for the case The Statemorning jurywe be of
Addison is with armedHampshire chargedv. Michael Addison. Mr.

deadlyin a therobbery possession weapon.”and a felon of Overbeing
instruction, basedobjection, gave followingdefendant’s the court then the

107,in 113-15given VandeBogart,an instruction State v. 136 N.H.upon
(1992):

inyou youI will be and inform that the defendant thiscandid with
. . in deathshootingcase . has been indicted the of Manchester

2006. notBriggsPolice Officer Michael in October That case has
or in that caseyet guiltbeen tried and the defendant’s innocence

nothas been determined.

However, presumedis innocent of ascharge,the defendant that
charges,he is in and until the State hispresent provesthe unless

totallyguilt beyond Briggs[ ]a reasonable doubt. The case is
nothingunrelated to the and has to do with thepresent charges

innocenceguilt charges.defendant’s or on these

Briggs[The reason I mention the Officer case is that it has]
inin and radio andgarnered publicity newspapersmuch local local

I youtelevision assume most of have read or heard orbroadcasts.
case,thatsomething charges presentlyseen about or the before

read,youthe that have or seenmayCourt. The fact heard
something the or the death ofpresent charges shootingabout

disqualify you servingnot in and fromBriggsOfficer does of itself
jurorsas case.on this

juror mean mustimpartial youTo be a fair and does not that
impressioninto no or thecome the trial with information about
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defendant or the case. To jurorbe a fair and impartial it is
if yousufficient can lay youraside preconceptions, biases or

opinions and render a verdict based on the inpresentedevidence
this court during this trial.

I have been candid with you and it is imperative youthat be
candid with If youme. youfeel that cannot put aside any
impressions, opinions or you maybiases have of this case or this
defendant, you must tell me that.

The court proceeded dire,then with voir aempanelling jury.
appeal, I,On relying upon 15, 17,Part Articles and 35 of the State

Fifth, Sixth,Constitution and the and Fourteenth Amendments to the
Constitution,Federal the defendant contends that the in­VandeBogart

struction violated his state and federal rightsconstitutional to a fair trial
CONST, CONST,before an impartial jury. I,N.H. 15, 17, 35;See pt. arts. U.S.

V, VI,amends. XIV. He asserts that allegedthese errors entitle him to a
new trial.

The defendant argues that the trial court erred by giving the
VandeBogart instruction to the venire because the facts and circumstances
in VandeBogart differed from those in this case and because VandeBogart
was uponbased flawed reasoning. We disagree.

The defendant raises essentially the same arguments as he indid State
Addison,v. (2010),160 N.H. 493 in which the trial gavecourt a nearly

identical VandeBogart instruction. For the reasons in decision,stated that
we find no error.

TV.In-Court Identification

The defendant asserts that the trial court erred in allowing Rodriguez’s
in-court identification and his testimony about the photo line-up. The
defendant asserts that Rodriguez’s identification and testimony were
unreliable, and alleges that the admission of this evidence violated his state

CONST, CONST,and federal processdue rights. I,See 15;N.H. pt. art. U.S.
amend. XIV. He further alleges a violation of Rule 403 of the New
Hampshire Rules of (1)Evidence. In support, he argues that: Rodriguez

identifydid not the defendant daysfive after the robbery, but testified to
contrarythe at trial at variance with testimony (2)the of police officers;two

Rodriguez’s description of the suspect (3)was Paz’s;inconsistent with and
Rodriguez’s identification of the defendant was influenced by media
exposure, his wife and Paz.

We address the defendant’s claim under the State Constitution and
cite federal opinions Ball,for guidance only. 124 N.H. at 231-33. The
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aevidence overadmissibility of identificationthatargues “[t]hedefendant
Biggers,Neil v.test. Seeby” Biggersthegovernedisobjectionprocessdue

analysis. State v.(1972). two-steparequirestestBiggersThe409 188U.S.
as(2007). analysisthe371, In we articulatedKing,156 N.H. 373-74King,

follows:

wasprocedurethe identificationinto whetherInitially, inquirewe
thestageAt this ofunnecessarily suggestive.orimpermissibly

if theOnlyproof.the burden ofhasthe defendantinquiry,
the factorsmust we then considermet his burdendefendant has

thewhether... to determineBiggersin Neil v.enumerated
theas to rendersuggestivewas soprocedureidentification

ofand, hence, stageAt thisinadmissible.unreliableidentification
the burden.the State bearsinquiry,the

omitted). Biggersaperformtrial court did notThe(quotationId. at 374
suggestivenot cause aaction doesit ruled that stateanalysis “[i]fbecause

anadmissibilityto the ofencounter, are not relevantthe factorsBiggers
identification.”

lightin of United Statesthat the trial court erredThe defendant claims
(1st 1989), v. Deand United StatesBouthot, 1506 Cir.878 F.2dv.
(1st denied,2009), Ct. 2361cert. 130 S.León-Quiñones, 588 F.3d 748 Cir.

a(2010). Bouthot, committingthe defendanta observedIn witness
the butBouthot, police,The witness contacted878 F.2d at 1513.burglary.

trial, the witnessoriginalId. At the stateidentifynot the defendant.could
and watchedfamily and other witnessesmembers of the victim’sspoke with

Later, during a federalinto court. Id. at 1514.being broughtthe defendant
a photothe witness was shownburglary,from thestemmingprosecution

court excludedburglar.as the Id. Thethe defendantline-up and identified
‘very sugges­evidence, the events werereasoning “[state court]thatthe

” therefore, would violateand, byidentification the witnessin-courttive’
that “theargumentIn the Government’srejectingId.process.due

governmentalimproperthat there was somemust demonstratedefendant
1515,test, the Firstid. atBiggersthe first of thesatisfy partaction” to

reasoned that:Circuit

is onin the identification contextprocessthe due focusBecause
deterrence, itexclusively policeonof the trial and notthe fairness

identi-suggestivescrutinize allfederal courts shouldfollows that
toby police,those orchestrated thejustfication notprocedures,

deprivetrial so as tosufficientlyif taint thetheydetermine would
of due process.the defendant

Id. at 1516.
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León-Quiñones,In De the Circuit the rationale ofFirst reiterated
trial,León-Quiñones, 754. At witnesses to aBouthot. 588 F.3d at two

the inrobbery theytestified that did not see robber the courtroom. Id. at
recess,During León-Quiñones750-51. a the two observed De inwitnesses

recess,handcuffs. Id. at After the the witnesses took the stand751. both
again León-Quiñonesand identified De as the robber. Id. The court

theprocedure suggestiveassumed the identification was absence ofdespite
analysis.state action and a at TheBiggersconducted Id. 754-56. defendant

urges us to the First inadopt reasoningCircuit’s Bouthot and De
León-Quiñones.

The State counters that inadopting the rationale Bouthot would be a
“depart[ure] from own andprecedents create new constitu­[our] [would]

(“ToSee, Rezk, 599, (1992)tional law.” State v. N.H.e.g., 135 601 determine
whether the procedureout-of-court identification was unnecessarily sug­

wegestive police implicitlyask whether the have theirconveyed opinion of
identitythe criminal’s to the witness means ofby photographicthe display.”

(quotation omitted)); Allard, 209, 213State v. (stating123N.H. “our inquiry
in this case is whether the out-of-court identifications resultare the of such
improper police thatprocedures the in-court identification and other

inadmissible”), denied,evidence derived from them are cert. 464 U.S. 933
(1983).The view,State notes that aadoptedBouthot andminority contends

we adoptthat should not its reasoning.

adoptWe decline to the First Circuit’s that areasoning Biggers
analysis is in allrequired “suggestive Bouthot,procedures.”identification

Instead,878 F.2d at 1516. Biggerswe hold that the analysis does not apply
a potentiallyto suggestive out-of-court identification where there is a

complete improperabsence of state action.
The defendant not allege anydoes inimproper state action the out-of-

procedures.court arguesidentification He that the identification was
suggestive witnesses,due to the influence of the media and specifi-other
cally stating:

Addison, arrest,The search for his and the announcement of
capital chargesmurder dominated the news in Manchester.
Rodriguez admitted that he saw those stories in newspaperthe
and on television. He admitted he talked to reportersnews about
Addison. He admitted that they showed him a ofphoto Addison.
DeLeon thattestified she [Rodriguez] Addison,talked with about

himtelling picturethat the on the news was the withrobber the
knife— Paz he and Rodriguezsaid talked about publicitythe and

posterlooked at a orflyer together.
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had a dramaticand about AddisonThe conversationspublicity
demonstrablyhim make falseto theRodriguez, leadingoneffect

in the photo line-up.claim that he identified Addison

(Citations omitted.) inescapable con-The defendant concedes that “[t]he
any photo array]make mistakes inpolice [thethat the did notclusion is

analysisin theAccordingly, engage anynot further ofprocess.” we do
testimony.identificationout-of-court

that anmajority agree allegedlyof and state courtsThe federal
the action inidentification must be result of state ordersuggestive pre-trial

See, e.g.,in-courtadmissibilityto of a later identification. Unitedaffect the
(7th 1986)Kimberlin, 210, 233 (refusing to find a due805 F.2d Cir.States v.

a picturehad not been shown of theprocess violation where a witness
television),rather it on cert.a but had seenby government agent,defendant

(3d717,Zeiler,v. F.2ddenied, (1987);1023 States 470 720483 U.S. United
1972) to identification and violative of due(refusing suggestiveCir. find the

that no that lawprocess, reasoning when “there is evidence enforcement
impermissive proce­or in identificationencouraged [sic]officials assisted

dures, eyewitness testimony isproper testing throughthe means of
(Ga. 2005)State,cross-examination”); 751,v. 614 S.E.2d 754-55Green

undulythe and violative due(refusing suggestiveto find identification of
thetelevisingthe no involvement in defendant’sprocess because State had

(Mass. 1990)Colon-Cruz, 797, 805arrest); v. that(statingCom. 562 N.E.2d
in allegedly suggestive procedurethe “crucial an identification “isquestion”

the result theany possible improper procedureswhether mistake was of on
(R.1.1991)Pailon, 858,Commonwealth”); 863part of the State v. 590A.2d

process byto find a due violation an in-court identification of a(refusing
action);stateallegedly suggestivewitness after an identification absent

(Tenn.Reid, 247, 2002) (finding91 272-73 identificationState v. S.W.3d
admitted there was no evidence oftestimony properly because State

defendant), denied,in the of the cert.involvement witness’s identifications
(2003).540 U.S. 828

anyallege improper pre-trialThe defendant does not state action
improperthe in-court identification of the defendant. Withoutaffecting

action, Biggers applythe test “does not to in-court identifications.”state
omitted). Instead,(quotation remedyat 376 the forKing, proper156 N.H.

suggestiveness of an in-court identification is cross-examina­“any alleged
omitted). Here,tion the defendant hadargument.” (quotationand Id.

to the witnesses at trial.opportunity identifyingsufficient cross-examine

test to theAlthough interprets Biggersthe First Circuit the offer
protection under the Federal Constitution than ourgreaterdefendant
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Constitution, not this courtbinding uponFirst Circuit decisions areState
Perrin, 529,v. 119questionseven on of federal law. See Martineau N.H.

(1979). is the ofauthority upon parallel position531 “This State court based
SupremeState and lower federal courts.” Id. Until the United States Court

test,a to thisprerequisite Biggershas ruled on whether state action is the
inparallel authority passingcourt and the First Circuit have on federal

questions. Biggers analysisconstitutional Id. We hold that the does not
is aapply potentially suggestiveto a out-of-court identification where there

complete improper Accordingly,absence of state action. we reach the same
result under the Federal Constitution.

We decline to address the defendant’s Rule 403 claim because the issue
See, Burke, 361,sufficiently argued.was not raised or State v. 153 N.H.e.g.,

(2006) (Broderick, C.J., concurring specially) (single paragraph argu-367
ment that was an extension of a notprevious argument does warrant

review).judicial

Affirmed.
DugganBroderick, C.J., Dalianis, Conboy, JJ.,and and concurred.
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