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('WilliamGannon, PLLC, on theof Manchester S. GannonS.William
orally), the plaintiff.and forbrief

(E.Nelson, P.C.,Kinder, Twpperof ManchesterSaturley,Mosseau &
brief, orally),E. for thea. on and Kenneth RubinsteinKinder & the

defendants.

CONBOY, Beane,Alan of theappealsJ. F. the decisionplaintiff,The
J.){McGuire, accountinghis lawsuitdismissing allegingCourtSuperior

as the of limitations. We affirm.bybarred statutemalpractice
writ,in trial court foundalleged plaintiff’sthe as the theAccepting facts

(Scottdefendants, Beane), plaintiff’sD. thefollows. The Scott Beaneas
(BeaneCo., Co.),brother, createdcompanyand Dana Beane & P.C. theS.

Beane,currently byfather run Scottby Alan and Scott Beane’s and
yearsand the tax for the 1985prepared plaintiff’sfiled all of federal returns

(IRS)2004,and Internalthrough 2002. Between 2001 the Revenue Service
1999.yearsan the tax returns for 1998 andplaintiff’sconducted audit of

defendants,issues, in themedical as well as his confidence theDue to
the exami-Followingdid not the examination.plaintiff participate-in IRS

nation, liability againin 2002 andplaintiff’sthe IRS increased the tax late
Income Examination onChanges reportit issued its Final Taxwhen

21, plaintiffthe in an admin-representedDecember 2004. The defendants
failed, andappeal appealistrative of the IRS’s action. The administrative

$3,080,430 deficiencydeficiency.issued a theAlthoughthe IRS notice of
5,2005, plaintiff’sis trial court theJanuary acceptednotice itself dated the

5, 2005.Aprilthat the actual date of the notice wasrepresentation
Dodge,two firms: Palmer to obtainplaintiffThe then retained law &

Rose, thedeficiency; challengetax and Proskauer toregardingadvice the
afterpointin the United States Tax Court. At somedeficiency finding

19, 2006, their therelationshipthe defendants terminated withOctober
theDuringand with him or his tax counsel.plaintiff cooperaterefused to

21,2008, the testifiedSeptembertax court trial on IRS examinerplaintiff’s
and 1999 taxplaintiff’sas to the nature of her examination of the 1998

thisThe tax when the filedliability. pending plaintiffcourt’s decision was
22, plaintiffon 2008. The assertsagainstaction the defendants December

omissions, andfiduciary duty, errors andprofessionalclaims for breach of
19,Mayof the Unfair Trade Act. OnHampshireviolation New Practices

2009, on thetrial the motion to dismiss basedgrantedthe court defendants’
plaintiff’s December 2008of limitations. The court ruled that thestatute
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was he ofwrit time-barred because knew or should have known his cause
5,2005,of action the no lateragainst Aprildefendants than the date of the

deficiency.notice ofIRS
The plaintiff asserts that the trial court’s decision should be reversed

(1) (2)the evidentiary hearing;because court: failed to conduct an failed to
bythe asequities required Communitybalance v.ElliotShillady Hospital,

(3)(1974);114 N.H. 321 inerred that the limitationsconcluding period
(4)notice;to run no later than datebegan the of the deficiencyIRS erred

refusingin to extend the periodlimitations based theupon defendants’
(5)failure to their alleged fiduciarydisclose breach of plaintiff;duties to the

inerred torefusing extend the period uponlimitations based the continuing
(6)doctrine;representation and in rulingerred that the statute of

limitations also the plaintiffsbarred “offsetalleged recoupment” against
the defendants’ claims in plaintiffs bankruptcythe incase Florida.

dismiss,In orderreviewing grantingan a motion to “we assume the truth
of the facts inalleged plaintiffsas the pleadings and construe all
reasonable in lightinferences the most to plaintiff.”favorable the Perez v.

Inds., 158, 159.Pike 153 upholdN.H. will the ofgranting“[W]e the motion
if pledto dismiss the facts notdo constitute basis legala for relief.” Id. at

159-60.

plaintiffs error,As to the first claim of we note that a trial court’s
evaluation of a motion to dismiss does not necessarily require an
evidentiary hearing. “The instandard of aconsideringreview motion to

is plaintiffsdismiss whether the allegations are reasonably susceptible of a
Perez,construction permitthat would recovery.” 153N.H. 159(quotationat

omitted).and brackets This threshold inquiry involves testing the facts
inalleged pleadings againstthe the applicable O’Brien,law.Williams v. 140

595, (1995).N.H. 597-98 Dismissal is appropriate the facts pled“[i]f do not
constitute a basis for legal relief.” Hobin v. Coldwell Banker Residential

(2000)626, 628 omitted).144Affiliates, N.H. (quotation The trial court may
also consider documents attached to the plaintiffs pleadings, see Chasan v.
Village Eastman, 807, (1986),District 128 N.H. 813 or “documents theof
authenticity disputedof which are not by partiesthe . . official public.
records . . . or . . . documents sufficiently referred to in the complaint,”

(1st 1993).1,Page,Watterson v. 987 F.2d 3 Cir. The trial court “need not
accept inallegations the writ that are merely conclusions of law.”Konefal

Disk, (1998)v. Coop. 256,School 143 (quotationN.H. 258Hollis/Brookline
omitted). Here, trialthe court held a onhearing dismiss,the tomotion
accepted of plaintiffsthe truth the allegations, and ruled uponbased the
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limitedtrial court werethe issues before thepleadings. Becauseplaintiffs
hearinganby evidentiaryfacts the plaintiff,of the assertedlegal analysisto

not required.was

ofonarguments applicationThe five center theplaintiffs remaining
limita­tolling provisions.its “Statutes ofof limitations andthe statute

amayin a suit afterbringlimit on the time whichplace plaintifftion ... a
480,Indus.,Entm’t v.Brox 149 N.H.Big Leaguecause of action accrues.”

omitted).(2003)(citation a as allAlthough cause of action arises as soon483
Hazen, 249, 252Conrad v. 140N.H.necessary present,of the elements are

discovers, in of(1995), plaintiffthe or the exerciseit does not accrue “until
discovered, injurythe fact of an andshould have bothdiligencereasonable

omitted).at (quotationthe cause thereof.” Id. 251 and brackets
in theconcludingtrial court thatplaintiff arguesThe that the erred

ofto no later than the date of the IRS noticebeganlimitations runperiod
negligencethat not the defendants’deficiency. He claims he did discover

23, 2008, thetestifyhe heard IRS examiner atSeptemberuntil when the
intrial tofailing applytax court trial. He that the court erredcontends

discoverythat and the fraudulent conceal-Shillady, which states “the rule
the of the berequire opposing partiesment doctrine that interests

identified, theand in at a ofweighed arriving proper applicationevaluated
Shillady inapplicable,114 N.H. at isShillady,limitations].”statute 325.[of

however, interpretedin that we a version of RSA 508:4priorbecause case
1973), discoveryexpresslydid not set forth a rule standard.(Supp. which

508:4,Here, the the current version ofproperly appliedtrial court RSA
inprovides pertinent part:which

law, actions,provided by exceptExcept personalas otherwise all
libel, may only yearsactions or be within 3 ofbroughtfor slander

of,act the andexcept injurythe or omission that whencomplained
act or notrelationshipits causal to the omission were discovered

been at the time of thereasonablyand could not have discovered
omission, yearsact or the action shall be commenced within 3 of

discovers, or in ofplaintiffthe time the the exercise reasonable
discovered, the itsdiligence injuryshould have and causal rela-

or complainedto the act omission of.tionship

(2010).508:4,1RSA

defense,of limitations constitutes an affirmativestatute“[T]he
it in aproving applies giventhe the burden of thatand... defendant bears

(citations omitted).Bruk, 180, (1995)140 “Thatcase.” v. N.H. 181Glines
burden, however, showing ‘broughtmet a that the action was notbyis

”act of.’ Id. RSAyears complained (quoting3 of the or omissionwithin



713

1994)) omitted).508:4, I (Supp. (ellipses “Once the defendant has estab-
action,lished that the statute of limitations plaintiffwould bar the the has

the burden of and thatraising proving discovery applicablethe rule is to an
byaction otherwise barred the statute statutoryof limitations.” Id. The

discovery rule “is to indesigned provide plaintiffrelief situations where the
is unaware of either orinjury injuryhis that the was caused aby wrongful
act or omission.”Id. at 182.

The rule adiscovery two-pronged“is rule both torequiring prongs be
satisfied before the beginsstatute of limitations to run.” Big League
Entm’t, “First,149N.H. at 485. a plaintiff reasonablymust know or should

second,injured;have known that it has been plaintiffand a must know or
reasonably should have known that its injury proximately bywas caused

“Thus,conduct of the defendant.” Id. the discovery exceptionrule does not
apply discover,unless the plaintiff did not and could not reasonably have
discovered, either the oralleged injury its causal connection to allegedthe

Perez,act.”negligent 153 N.H. at 160.

Although discoverythe rule tolls the limitations untilperiod plaintiffa
discovers, or reasonably discovered,should have the causal connection
between the harm and the negligent act,defendant’s or wrongful this rule
“is not intended to toll the statute of limitations until fullthe extent of the
plaintiff’s injury has manifested McKittrick,itself.” Furbush v. 149 N.H.

(2003).426, “Rather,431 that the plaintiff could reasonably discern that he
suffered some harm bycaused the defendant’s conduct is sufficient to

Further,render the discovery inapplicable.”rule Id. plaintiffa need not be
connection;certain of this causal the possibility that it existed will suffice to

protectionsobviate the of the rule.discovery Pichowicz v. Watson Ins.
(2001).166,Agency, 146 N.H. 168

framework,legalGiven this we conclude that the trial court did not
err when it plaintiff’sfound that the claim 5,2005,arose no later than April
the date of the deficiency.IRS notice of The record supports the trial
court’s finding that the plaintiff

inknew “or the exercise of reasonable diligence should have
discovered” the relationshipcausal between the defendants’ neg-
ligence and the harm caused him in late 2002 when the IRS
increased his tax liability 1999,for 1998 and or when the IRS

21,2004 or,issued its final onreport latest,December at the when
he lost 5,his administrative appeal Aprilon 2005.

Industries,Accord Reisin, 1264-65 (Ill.Federated 1253,Inc. v. 927 N.E.2d
2010)App. Ct. (adopting majority rule that “the statute of limitations in an

malpracticeaccountant involvingcase increased tax liability begins to run
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ordeficiency..., at thestatutorythe notice ofthe receivestaxpayerwhen
deficiency assess­the IRS’staxpayer agrees proposedthe withtime when

(actual(N.D. 1985)Lewis, 471, 473 damage hasments”); v. 366 N.W.2dWall
assessment, anthereby creatingthe a taximposeswhen IRSbeen incurred

1300,client); Scott, P.2dv. 526obligation against the Chisholmenforceable
(accountant(N.M. 1974) plaintiffsthesuit arose whenmalpractice1302

Crosland, 150,417deficiency);notice Atkins v. S.W.2dthe IRS’s ofreceived
(Tex. 1967) (statute malpracticein actionof limitations accountant153

Isaacson,deficiency);the taxrun the assessedto when IRSbegan cf.
(Del. 1974)Bank, 130, 133-34330 A.2dSavings& Co. v.Artisan’sStolper

plaintiffto run the firstbeganthe statute of limitations when(holding that
IRS,from when hedeficiencyof an the not receivedallegedreceived notice

of liability).a final determination tax

reasons, argument regarding the fraudulentplaintiffsFor similar the
could notrule also The contends that he discoverplaintiffconcealment fails.

concealednegligence they fraudulently theirthe defendants’ because
thatconcealment rule states whenaccounting errors. fraudulent“[T]he

concealed, thefraudulentlyto the of action are statutefacts essential cause
facts orplaintiffof is tolled the has discovered such couldlimitations until

Putnam,v.diligence.”done so in the of reasonable Brickerhave exercise
(1986). because,162, 165 Here, rule is as the trialinapplicableN.H. the128

found, knew, “in theplaintiff diligencethe or exercise of reasonablecourt
the causal between the defendants’relationshipshould have discovered

5, 2005,by Aprilthe harm at the latest.and caused”negligence

argument tolling unavailing.is alsoplaintiffs regarding fiduciaryThe
contends defendants fiduciaries who breachedThe that the wereplaintiff

theplaintiff allegesto disclose their errors. The that defendantsdutytheir
1999,in tohim their errors and failed informaccountingwithheld from 1998

examination, cooperatenature of the refused to withhim of the IRS and
arguestax court He that theduring proceedings.him or his counsel the

alleged dutyfailure to these of tolls thedefendants’ disclose breaches
indeciding,limitation without that the defendants actedperiod. Assuming,

Block, Inc.,H 107 Fed.fiduciary Appx.a but v. & Rcapacity, see Sorenson
(1st 2004) law,227, 230-31 agencythat under Massachusetts or(holdingCir.

client);and itsfiduciary relationship preparerdid not exist between tax
2000) (NewYork(S.D.N.Y.Inc., 401, 4032dRazorfish, Supp.v. 121 F.Block

relationshipthe as agenerallycourts “do not accountant-clientregard
omitted)), no in casesupportthere is our law forfiduciary (quotationone”

fiduciarya is in cases until theperiodthat limitations tolledpropositionthe
Furbush, athis or See 149 N.H. 430-31fiduciary discloses her misconduct.

not disclose to thealthough defendant-attorneythat the did(holding
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manner,claim in a theplaintiff timely periodhis failure to file a limitations
thelegal malpractice began plaintiffon the claim to run when “could

reasonably bydiscern that he suffered some harm caused the defendant’s
conduct”). Moreover, the defendants’ failure to disclose theirdespite

errors, 5, 2005, latest,bythe shows that at the thealleged Aprilrecord
was on causal his harmplaintiff notice of the connection between and the

defendants’ conduct.

byWe are also not the contentionpersuaded plaintiff’s that the trial
in periodcourt erred to extend therefusing uponlimitations based the

rule, rule,continuing representation yet adopt.which we have to Under this
jurisdictionswhich other in legalhave established the context of malprac­

actions, attorneytice “a client’s of action againstcause his does not accrue
the attorney Coyle Battles,until the v.representingceases client.” 147N.H.

(2001).98, 101 recognizes“The rule that a person seeking professional
rightassistance has a to inrepose professional’sconfidence the andability

faith,good and cannot berealistically expected questionto and assess the
techniques employed or manner inthe which the are Id.services rendered.”

omitted).(quotations Coyle,In adoptwe declined to the rule because the
in thatfacts case did not raise “the innocent which continuingreliance the

representation to protect.” (quotationdoctrine seeks Id. and brackets
omitted). Similarly, here dothe facts not warrant the adoption of the rule.

plaintiff engagedThe two law firms after deficiencythe notice to evaluate
deficiency Thus,the and the tax proceeding.initiate court “innocent

reliance” on the professionaldefendants’ no longer reasonablyservices was
warranted.

The plaintiff’s argumentfinal is that rulingthe trial court erred in
thethat statute of precludedlimitations the ofassertion his claims anas

recoupment”“offset Beaneagainst Co.’s claim in his inbankruptcy case
order, however,In itsFlorida. dismissal the trial court did not address this

argument. plaintiffThe that inasserts because his claims this case arise out
taxof the services are subjectwhich the of Beane Co.’s claim in his

case,bankruptcy and,right therefore,he has a of recoupment, even if the
periodlimitations expired,has his claims remain “viable.”

Recoupment . . . to the right,refers defendant’s in the same
action, claim,to reduce or eliminate the plaintiff’s either because

plaintiff compliedthe has not with cross-obligationsome of the
contract on which he or she sues or plaintiffbecause the has

indutyviolated some thelegal making or of thatperformance
contract.
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(2005)Counterclaim, (emphasis§ 5Recoupment,2d Etc.20 Am. Jur.
added). not before theany recoupment properlyclaim for wasAccordingly,

with to that issue.court, express opinion respectwe notrial and

Affirmed.

Duggan Hicks, JJ.,C.J., Dalianis,Broderick, and and concurred.
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