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(Nicholas Cort, attorneyassistantDelaney, attorney generalMichael A.
for thegeneral, orally),on the brief and State.

(Bar-Foundation, of ConcordHampshireNew Civil Liberties Union
orally),bara R. Keshen on the and for the defendant.brief

Perfetto,CONBOY, defendant, A. an order issuedappealsJ. The Jonathan
J.)(Smukler, motion to amend theby denyingthe Court hisSuperior

affirm.conditions of his sentence. Wesuspended
13, 2002, the defendantundisputed.The facts are On Marchfollowing

of child RSAsixty-one possession pornography.to counts ofpleaded guilty
(amended 2008).(2007) plea agreement,As of the thepart649-A:3

yearsterm of three to sevendefendant was sentenced to a stand committed
of three andfour consecutive sentencesprison suspendedat the state and

is thatsuspendedeach. condition of the sentencesyearsa half to seven One
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agecontact with minors under the of seventeen. Thethe defendant have no
instand committed sentence and was releaseddefendant served his

October of 2008.
suspendedThe defendant moved to amend the conditions of his sen-

that could attend at the Manchestermeetings Congre-tences so he South
being byof while an elder membergation supervisedJehovah’s Witnesses

family-oriented,of the The is and children arecongregation. congregation
at the The defendant alsoregularly present worship meetings. requested

amongthat he be allowed to converse the entire both beforecongregation
meetings. hearing,and after the Without a the trial court denied the

in objection.”defendant’s motion “for the reasons stated the State’s
appeal,On the defendant asserts that the trial court’s order violates his

rightsconstitutional to freedom. He thatreligious argues the First
I,Amendment to the United States Constitution and Part Article 5 of the

limited,Hampshire requireNew Constitution that when rightsthose are
governmentthe must utilize the “least restrictive alternative.” The defen-

dant prohibitioncontends that the on contact with impingesminors on his
constitutional rights and that the trial court by tailoringerred not the

satisfycondition to the least restrictive alternative test. He also claims that
his due underprocess rights the New Hampshire Constitution were
violated when the trial court did not hold a hearing on his motion. The State
argues, among things,other that these preservedissues have not been for
appeal. Assuming, deciding,without that his claims preserved,have been
we first the religiousaddress defendant’s freedom argument under the

Constitution,State federalciting opinions guidance only.for v.See State
Ball, (1983).226,124 N.H. 231-33

I,Part Article 5 of Hampshirethe New Constitution provides:

Every individual has a natural and right worshipunalienable to
according conscience, reason;God to the dictates of his own and

hurt,subject molested, restrained,and no shall be or in his
estate,liberty,person, or for inworshipping God the manner and

season agreeable conscience;most to the dictates of his own or for
sentiments,his religious profession, or persuasion; provided he

doth not disturb the public peace or disturb others in their
religious worship.

The defendant that bycontends not theamending conditions of his
suspended sentences to him choice,allow to attend the ofcongregation his
he is being deprived rightof the to the free of religion.exercise his While
the defendant probation,is not on both the agreedefendant and the State
that analyticalthe framework governing probationersrestrictions on
applies here.
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determininghowever, the standard foras todisagree,partiesThe
thatarguesThe defendantupheld.condition should bea probationwhether

therights,fundamental Statea probationer’sa condition affectswhere
available.restrictive alternativeis the leastthat the conditionmust show

a reasonableonlyneed bearprobationconditions ofcounters thatThe State
of theprotectionthe andprobationerthe rehabilitation ofrelationship to

that the govern-further assertedthe defendantargument,At oralpublic.
on ainfringingto warrantcompellinga interestment must establish

appeal,of this we willpurposeFor therights.fundamentalprobationer’s
infringed.have beenrightsfundamentalassume that the defendant’s

not a matter ofa sentence isliberty suspendedremain at under“To
(Ariz.1200, 1205Kessler, 13 P.3d Ct.grace.”a of State v.right but matter

omitted). “[PJrobationers,2000) prison­like andparolees(quotationApp.
ordinary personsfrom areers, subject to limitations whichareproperly

in must serve the ends offree,” aggregatelimitations thebut “these
(9th259, 265Consuelo-Gonzalez, 521 F.2d Cir.v.probation.” United States

1975). consti­restrict otherwise inviolableunquestionably“Conditions that
subject scrutinyto to determinemay specialberights properlytutional

ofobjectivesin fact the dual rehabilita­the limitation does servewhether
“However, not strike down conditionsId. a court willpublic safety.”tion and

release, rights, if such conditions arethey implicateif fundamentalof even
publicand of thereasonably protectionto the ends of rehabilitationrelated

(7th 1999).Schave, 839, 843 Cir.States v. 186F.3dfrom recidivism.” United

aconstitutionally permissible,that to behave heldpreviouslyWe
probationersearches of a mustrandom warrantlessauthorizingcondition

proba­and rehabilitation of thereasonably supervisionrelated to thebe
16, (1997);142 N.H. 30 see also StateFraternity,tioner. State v. Zeta Chi

(1996).262, 263-64 this testBerrocales, yet applied141 have notv. N.H. We
probationer’saffect a freedom ofprobation potentiallyconditionswhere

Caulk,us, instead, 125to look to In re N.H.urgesThe defendantreligion.
(1984)226, 230 sufficientlyan interest(holding that the State demonstrated

death),until andrighta to fastcompelling prisoner’s privacyto override
tocompelling governmentalthat must be a interest warranthold there

adoptdecline to such arestricting probationer’s rights.a fundamental We
requirement.

rights area convicted individual’s fundamentalMerely because
condition which limits thoseprobationinvolved should not make a

The of a sensibleautomatically suspect. developmentrights
that the trial court besystem necessarily requiresprobationary

requires anyIt also thatdiscretionary powers.vested with broad
conviction, or not itfollowing whetherimposedcondition which is
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in the context ofmust be viewedupon “preferred” rights,touches
Thus, the crucial determina-probation].of[underlying goalsthe

ofdegreeis not thein conditionstesting probationarytion
by therightsaccorded those limitedmaywhich be“preference”

de-condition, primarilythe limitations arerather whetherbut
insure theof the orprobationerto affect the rehabilitationsigned

of theprotection public.

Consuelo-Gonzalez, 521 F.2d at 265 n.14.

directly infringenot oncondition in this case doesnote that theWe
facially neutral andof it is insteadreligion:the defendant’s free exercise his

in a churchconduct of whether he isregardlessto the defendant’sapplies
circumstances, to therequirewe see no reasonor elsewhere. Under these

Div.,Employmenta interest. Ore.compelling governmentState to show Cf.
(1990) neutral,Smith, (faciallyHuman v. 494 U.S. 872Dept., Res.of

an individual’s freeincidentally uponlaws that touchgenerally applicable
to arequire government compellingof do not the showreligionexercise

(Vt. 1991) (because77,interest); probationn.*Emery,State v. 593A.2d 80
only impactneutral and have an incidental on thefaciallyconditions are

freedom, freedom ofreligious analysisdefendant’s under the traditional
religion required).standards is not

(Mich.Branson,in People App.The decision v. 360 N.W.2d 614 Ct.
1984), Branson,In were fromprobationers prohibitedis instructive. two

four ofliving religious encampment only religiousat a and limited to hours
rejectedat each Id. at 615. The court theencampmentservices the week.

claims, that the aprobationers’ findingconstitutional conditions bore
to their rehabilitation. Id. at 616-17. Because thelogical relationship

crime a child at the sameunderlying against young livinginvolvedviolence
religious encampment, entirely appropriatethe court found that it was to

probationers’ encampmentrestrict the time at the to further the ends of
protecting encampment.the children of the Id. at 616.The court noted that

belief,important distinguish mayis to between freedom of which not“[i]t
which, conduct,restricted, act, may regulated.”be and freedom to as be Id.

limited in timeprobationersat 617.The court found that while the were the
they could at the the condition was neither absolutespend encampment,

any religious community joinnor because member of their couldprohibitive
in in an unlimited fashion. Id.religiousthem activities

Here, of belief has not been restricted. Hethe defendant’s freedom
in condition of hismay religion waysstill his that do not violate thepractice

sentences, recordings.of and and audio Heincluding the use books video
congregationelders from his and attendmay arrange studyalso bible with
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theWhilepresent.minors are notcongregationat a wheremeetings
as a resultchoosing,of hiscongregationto attend themay preferdefendant

sentences, subject to limitations fromhe “properly [is]suspendedof his
Consuelo-Gonzalez, 521 F.2d at 265.ordinary are free.”personswhich

condition issuspensionthehere is whetherdispositive questionThe
the Seesupervisionor of defendant.to the rehabilitationreasonably related

(“In for thegroundsorder for the142 N.H. at 30Fraternity,Zeta Chi
reasonable, further the rehabilitationonlyit needcondition to beprobation

defendant.”). the conclu­amply supportsThe recordof thesupervisionor
argumentat oral thegoals,furthers these andthat the conditionsion

sixty-oneofmuch. The defendant was convictedconceded asdefendant
himProhibiting havingfrompornography.childpossessingcounts of

to the class of individualsprotectionchildren providescontact with
the circum­by limitingfurthers his rehabilitationby him andexploited

reoffending.could lead to hisstances which
anyprovide greater protec­does notBecause the Federal Constitution

to claimsregardwith the defendant’stion than does the State Constitution
error, the Federal Constitution. Seereach the same result underof we

Schave, 186 F.3d at 843.

the trial court violated his state dueThe defendant also contends that
CONST, pt.a on his motion. See N.H.by holding hearingnotprocess rights

in claimI, procedural processa dueart. 15. “Our threshold determination
interest.”procedures legally protectedconcern achallengedis whether the

(2009)632, 637, denied,Veale, Ct. 748158 N.H. cert. 130 S.State v.
omitted). that his claimthat the defendant has shown(quotation Assuming

interest, say anycannot that he was duea welegally protectedconcerns
trial court. “The ofby requirementsthan was theprocess providedmore

as theprocedural protectionsflexible and call for suchprocessdue are
Id. at 642.situation demands.”particular

to theany relatingnot of the relevant factsparties disputeThe do
sentences.suspendedconviction and the condition of hisdefendant’s
congrega­at theany presentthere that minors will bedisputeNeither is

motion, proposedoutlined hismeetings. In his the defendanttion’s
and referred to his constitutionalsuspensionamendment to the conditions

thatargumentforth the reasons for itsobjectedThe State and setrights.
appealIn hismet constitutional standards.subject properlythe condition

brief, hearinga tothat the court should have heldthe defendant contends
super­further the interests of hisproposaldetermine whether his would

and thevision, congregationthe size of thetestimony regardingto hear
the defendant’s risk tomeetings, to evaluateattendingnumber of minors
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reoffend, chaperone.to of the None ofproposedand make observations
in motion. thearguments bythese were asserted the defendant his While

at amay point exploreddefendant now to issues that could have been
circumstances, processwe do not conclude that under these duehearing,

hearing.arequired

Furthermore, hearingthe defendant has not demonstrated that a
The sentencing judgewould have established his entitlement to relief. is

discretion in of orimposing probation suspen­accorded broad conditions
long reasonablysion so as those conditions are related to the rehabilitation

V(a) (2007) (“A651:2,supervision personand of the defendant. See RSA
on . . . undermay placed probation maybe such conditions as the court

Because the conditions of the defendant’s sentenceimpose.”). suspended
reasonably supervision,are related to his rehabilitation and the defendant

requested regardlesswould not be entitled to the relief of additional
Powell,may presented hearing.evidence he have at a Grote v. 132 N.H.Cf.

(1989) (in96, corpus99 habeas “the court need not aproceeding, hold
existingif the record of thehearing clearlycase indicates that the

petitioner is not entitled to the relief onrequested grounds alleged”).the

Affirmed.
DugganBroderick, C.J., Hicks, JJ.,and and concurred.
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