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analysis.error SeeConstitution, subject to harmlessan error issuch
States,218-22; v. 527Recuenco, at Neder United548v. U.S.Washington

degree(1999). that to find second1, 9-15 Here, jurythe was instructedU.S.
byvictimbodily injury to thecausedmust find that the defendantassault it

that the victimdisputedid notThe defendantdeadly weapon.of ameans
deadlychest; anyof the use ofno evidencein the there waswas shot

testimony thatthere was uncontrovertedshotgun;than a andweapon other
found, couldjurytheaptlyAs the trial courtwas a firearm.shotgunthe

second-degreeincludedof the lesserguiltyfound the defendantonly have
that anya firearm. concludeif also found he used Wecharge theyassault

jurythejudgethe trial to instructof the failure ofarisingerror out
a reasonable doubt.beyonda firearm was harmlessuse ofregarding

theprovisionnot cite a of Statethat the defendant didreiterateWe
toallegedthe failurestherefore do not decide whetherWeConstitution.

juryin an indictment and to instruct theenhancementcharge the firearm
errors under the State Constitutionof a firearm constitutedregarding use

did, subject to a harmless erroror, such errors would betheyif whether
Lamarche, at 840.157 N.H.analysis. See

Affirmed.
Duggan Hicks, JJ.,C.J., Dalianis, concurred.Broderick, andand
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(NicholasMichael A. Delaney, attorney Cort,general assistant attorney
general, on the orally),brief and for the State.

Buchanan, Parodi, (StevenMaynard PLLC,& of Nashua L. Maynard
on the brief and orally), for the defendant.

DUGGAN, defendant, Reader,J. The Jane was convicted of two counts of
simple assault arrest/detention,and one count of resisting 631:2-a,see RSA

(2007),642:2 J.).afollowing jury trial in the Superior Court (McHugh, On
appeal, the arguesdefendant that the trial court erred itwhen excluded
witness testimony based itsupon finding that she discoverycommitted a
violation. We affirm.

juryThe could 2006,have found the Infollowing. May the defendant lived
Meadows,with Richard inMacDonald Garden a condominium complex in

Derry. Residents of parkingGarden Meadows had stickers for their Acars.
towing company removed cars without stickers from the complex’s parking

19,lot. On the evening Mayof the defendant and MacDonald watched a Red
Sox doubleheader at their Dayna Brandano, Enser,home with Dina Adam
Vinacombe, and Vinacombe’s girlfriend. a.m.,At approximately 3:00 tow
truck operator Ryan Crete drove into the parking lot and began to tow
Enser’s car. Enser and Brandano went speakoutside to to Crete. Crete
told them that he would release car if they paid fee,the the towing but
neither Enser nor anyBrandano had money.

defendant, MacDonald,The scene,and Vinacombe arrived on the and the
defendant angrily demanded that Crete release Enser’s car. Tensions

rise,began to and Crete returned to his truck and called the Derry Police.
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arrived, andDerry policeof thethereafter, ClarkOfficer StevenShortly
irate, hisagainstClarkand crowdedThey weregroup.thespoke with

defendant, to beappearedtheincludingpeople,cruiser. Most of the
intoxicated.

Moore, Derryalso of theRobertand OfficerPeter MorelliSergeant
couldso that Creteto move his cruisertold Clarkarrived. Morellipolice,

truck, andin ofstood front Crete’struck. MacDonaldleave with his
take todoes itmany copsand howbeing firefighteracommented “about

goingPmmoving.he’s notthat said“[MacDonald]a car.” statedtow Crete
joined MacDonaldI leave.”The defendanthim if want toto have to run over

truck.in front of the tow
leave,to butasked herrepeatedlythe defendant andapproachedMoore

away.to move herthe arm and startedbythen took hershe refused. Moore
said, me.“Youcan’t f------touchfrom Moore andawaypulledThe defendant

face, f------pig.”in Theyour youand I’llagain spitPm Youtouch megirl.a
arms, “arm take downMoore used an barher andbegan flailingdefendant

defendant landed on her back.ground.to the Thebringmaneuver” to her
struggle,After aeye.into his leftgroin, spitkicked Moore in the andShe

the defendant was arrested.
Crete,to talk to hethat when she went outsideThe defendant testified

blocking thevery argumentative.” She denied“highly disagreeable andwas
toward MacDonaldtruck, walkinginstead that she wastow and testified

that MooreShe deniedwalking apartment.to continue to herand intended
arm, that oncehe her and testifiedanything grabbedsaid to her beforehad

him to touch her. Sheaway and told notpulledhe her shegrabbed
MacDonald, to the groundand Moore threw hercontinued to walk toward

intentionallythe wind out of her. She deniedwarning, knockingwithout
that not tell Moore thatat, stated she didkicking,or Moore. Shespitting

at,him, anyor of thecursing insulting,and also deniedspitshe would on
an throw the defendantthat she saw officerofficers. Brandano testified

anddown, hurtingsaid that he was herand that the defendant cried and
wasalso testified that the defendanthim not to hurt her. Brandanoasked

not intoxicated.
Vinacombe,case, precludedthe the trial courtAt the close of State’s

testifyingEnser, MacDonald, of Garden Meadows fromand two residents
ofto the State with summariesprovidethe defendant had failedbecause

testimony.expectedtheir
unsustainablythat the trial courtarguesdefendantappeal,On the

arosetestimony.this This issue firstby excludingits discretionexercised
trial, to exclude thewhen, the State moved in liminedaysseveral before

the defendant had failed to discloseof becausetestimony defense witnesses
J.)(Nadeau,Trialstatements, byto an order the Courtcontrarywitness
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case,Superiorand Court Rule 98. the close of theFollowing State’s the trial
hearingcourt held a on the State’s motion in limine. The court summarized

understanding proceduralits of the status of the motion as follows:

Judge Nadeau indicated that to the extent that any of these other
five folks would be allowed to ittestify, would be incumbent upon
Defense Counsel to obtain aeither statement from them as to

of,what their testimony would consist or Defense Counsel could
—summarize the substance of that their anticipated testimony

and get that to the State to trial. And if thatprior didn’t happen,
would, fact,then those witnesses in not permitted testify.be to

Counsel for the defendant thatargued testimonythe witness notshould
excludedbe because “there were no generated bystatements these

witnesses . . . that fit within [Superior Court Rule that requirewould98]
production.” Counsel then proffermade a as to the proposed testimony:
MacDonald, Vinacombe and testifyEnser would about what they saw on
the innight question, and two residents of Garden testifyMeadows would

home,that they were inside their outside,heard a noise and looked and
then testifywould about theywhat saw. ifFinally, arguedcounsel that
sanctions were to imposed, him,be the court should fine order that the

mayState the indepose witnesses question, grantor a continuance. The
court, however,trial granted the State’s motion in limine.

In general, we accord considerable todeference the trial court’s
ruling sanction,on a discovery and intervene only when it constitutes an

745, cert.unsustainable of Belton,exercise discretion. 741,State v. 150N.H.
denied, (2004).548 U.S. 1028 To show that the trial court unsustainably

discretion,exercised its the defendant must demonstrate that the court’s
decision clearlywas unreasonable and prejudiced her case. Id.

In determining whether evidence should be excluded for a viola-
rules,tion of discovery the maytrial court consider several

factors, including: whether the violating party made a faithgood
effort complyto or provided pre-triala warning to minimize
surprise; abilitythe of the court to limit the scope testimonyof or
evidence to minimize surprise; and the availability of lesser

proceduralsanctions or curative measures.

Id.

is,purposeThe of Rule by court,98 as noted the trial to aavoid trial
by ambush. “We have long recognized justicethat byis best served a
system that reduces surprise byat trial giving partiesboth the maximum
amount of Cromlish, 277,information.” State v. (2001);146 N.H. 280 see



668

(1985).Thus, discoveryalthoughNadeau, 120, “[t]he124n 126 N.H.State
overlyan technicalbynot suffershouldproceedingsin criminalof truth

court,” the trial courtrules oforder or theschedulingaofapplication
for a defendant’sto admit evidenceto refusethe “discretionretains

Cromlish, 146deadlines.”clear and reasonablefailure to meetunexcused
(“The(1988)400,Illinois, 410-11280; n 484 U.S.TayloralsoN.H. at see
rulesadherence toeffectivelyfunction withoutcould notadversary process

argumentsfacts andorderly ofpresentationthegovernthatprocedureof
and submitto assembleopportunitya fairpartyeach withto provide

case.”).theexplain opponent’sorto contradictevidence
98(C)(2) to the Stateprovidethe defendantrequiresRuleCourtSuperior

tothe defendant intendsof all witnesseslist and statementsa witnesswith
final pretriallater than themust do so “[n]otat trial. The defendantcall

selection,(10) whicheverdays jurybeforeten calendarconference or
98(C)(2). 98(C)(3) a “statement”Rule definesCt. R.occurs first.” SUPER.

as:

or(i) adopted approvedor otherwisesignedstatementa written
(ii) mechanical, or otherwitness; electricalstenographic,aby the

thereof, substantiallyis a verba-whichrecording, transcriptor a
and recordedbystatement made the witnesstim recital of an oral

statement;oral andmakingthe of suchwithcontemporaneously
(iii) andbymade the witnessof an oral statementthe substance

notes, or otherany reportsor summarized withinmemorialized
that, personallyin the case of notesrecordings, exceptorwritings

the state or the defendantattorney representingtheprepared by
they havetrial, not constitute a ‘statement’ unlessat such notes do

by personor a third whoby the witnessadopted approvedbeen or
or summa-statement memorializedwhen the oralpresentwas

the notes was made.rized within

atwith Rule 98complya for failure tomay partytrial court sanctionThe
98(J). “mayR. The trial courtSUPER. Ct.any during proceedings.time the

circumstances, notincluding butjustit deems under thetake such action as
notintroducingfrom the evidenceparty. theprohibitinglimited to . .

disclosed.” Id.
brief, to contest that sheappearsdefendantin her theAlthough,

violation, counsel for the defen-argument,at oraldiscoveryacommitted
therefore, thatWe, decidingwithoutthat had. assumedant conceded she

theimposed byrespectRule to the sanctiondefendant violated 98.Withthe
evaluate“properlythat the court failed tocourt, arguesthe defendanttrial

occurred, or not the State waswhetherdiscoveryor not a violationwhether
shortor not a curative measureand .. . whethersubstantially prejudiced,
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theargues thatThe defendantof was available.”of exclusion witnesses
testimony” concerningand materialhave offered “directwouldwitnesses

lot, havetestimonyand that the wouldparkingin thethe confrontation
toresponsive impropercriminal “oron her actions werelightshed whether

also contendsher.” The defendantagainstof excessive forceillegaland use
the lack of witness statementsto demonstrate thatthat the State failed

for trial.preparationsitsprejudiced
discretion totrial court was within itscounters that theThe State

(1) agreeto tounwilling“the defendant wastestimonythe because:exclude
(2)and the State’ssurprise”;that minimizeany curative measure would

that,so to the extentfew inconsistencieseyewitness testimony presented
thetestimony,contradicted thisof the defense witnessesany proposedthat

it.investigate probeto andmeaningful opportunitynot have aState would

unsustainablytrial court exercised itscannot conclude that theWe
Vinacombe,MacDonald,oftestimonyit excluded thediscretion when

In of the trialEnser, residents of Meadows. violationand the two Garden
98,conceded, in Ruleand, has violation ofcourt’s order as the defendant
atof these witnesses. Evenprovidedefendant failed to the statementsthe

case,hour, for the defendantat the close of the State’s counselthe eleventh
or how ittestimony explainof the at issuefailed to describe the substance

State; onlydiffer he stated thattestimony byfrom the thepresentedwould
respectoccur with totestify [they]about “what sawthe witnesses would
goodto make “a faithnight.”that The defendant failed[the defendant]

98, providetrial order and with Rule or tocomply”effort to with the court’s
Belton, at 745.surprise.”to minimize 150 N.H.pre-trial warning“a

lesserimposedThe defendant that the trial court should haveargues
to trial.priorThe filed its motion in liminedisagree.sanctions. We State

selection, testimonyto exclude the ofjury again soughtAt the State
summaries;the defendant had failed to theprovidewitnesses for which

Finally,trial court to this out later.” at the closedefendant asked the “flush
case, point,court a on the matter. At thishearingof the State’s the held

court,to the as the court lackedsome lesser sanctions were not available
testimony surprisethe to limit of the to minimize the to theability scopethe

delay, and failure tointransigence,id. the defendant’sState. See Given
issue, thetestimonymore information about the atprovide detailed

that the court’s decision to exclude thedefendant has failed to demonstrate
id.testimony clearlywitness was unreasonable. See

rightsthat the trial court’s order violated herarguesThe defendant also
I, We decline toHampshireunder Part Article 15 of the New Constitution.



670

adequatelydefendant has failed to briefargumentthis because theaddress
(2009).M., 358,158 N.H. 362Koteyour review. See In rethis issue for

Affirmed.

C.J., Dalianis, Conboy, JJ.,Broderick, Hicks and concurred.and
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