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CONBOY, trial, defendant, Fichera,jurya the Daniel wasFollowingJ.
of assault. he contends that the Trialdegree appeal,convicted second On

J.){Brown, erred in an enhanced sentence toimposing pursuantCourt
(2007).651:2, affirm.Il-gRSA We

following separatedThe record the facts. The defendant fromsupports
victim, wife, later, agreedthe his in 2003. Several months the victim to meet

obtaining parcel propertythe defendant to discuss a variance to a of that
they jointly, they through neighbor’s driveway.owned which accessed a

home,the victim arrived at the defendant’s she to drive withagreedWhen
(RV)him in his she that she andparcel; thoughtrecreational vehicle to the

the defendant to the atgoing neighbor neighbor’swere meet with the
house,house. they neighbor’sWhen arrived at the the house was dark. The

neighbor along theydefendant stated that the would be soon and that
at parcel; suggested theyshould wait the he have a Aspicnic waiting.while

arrive,passed neighbortime and the did not the defendant became more
agitated. He asked the victim to write on a of anpiece paper that she was
adulterous woman. He then retrieved a shotgun from the RV.When the

leave,attemptedvictim to the defendant her and hergrabbed pushed into
leave,the againRV.When she tried to he her. Subsequently,blocked he

a ofpulled pair handcuffs and duct from a andtape bag attempted
time,tounsuccessfully handcuff the victim. After some as the sun was

setting, her, ‘Woman,the victim himtold she had to leave. He told I love
you much... you’re gonnaso but die.”He inthen shot her the chest. As she
attempted and, club,to heescape, caught usingher the rifle as a beat her
on the back of her head and the back of her shoulders. theWhen defendant

RV,ran to theback the victim was able to to aescape neighbor’s house.
The defendant subsequentlywas indicted on ofcharges attempted

murder, assault,degreefirst kidnapping.and The murderattempted
indictment thatalleged he “did shoot in the[the victim] chest with a
shotgun.” The first degree allegedassault indictment that he caused bodily
injury byto the victim in“striking the head with the butt end of aher]
shotgun.”

trial, instructions,Near the end of the court juryand counsel discussed
including lesser included offense argued,instructions. The defendant inter
alia, that as to attempted charge,the murder the evidence was insufficient

offense,ansupportto instruction on first as adegree assault lesser included
but was support degreesufficient to an instruction on second assault. The
court instructed jury degreethe on second assault as a lesser included

attemptedoffense of murder. The defendant was ofconvicted second
court,assault. The trialdegree finding jury onlyafter “that the could have
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ifsecond-degree assaultincludedguilty of the lesserfound the defendant
firearm,” an enhanced sentenceimposedafound that he usedthey also

651:2, Il-g.to RSApursuant
that, in to seek an enhancedorderarguesthe defendantappeal,On

degreehim for secondsentence, either to indictrequiredthe wasState
inthe firearm enhancementsufficiently chargeor toa firearmassault with

530 U.S.Jersey,v.NewCiting Apprendimurder indictment.attemptedthe
alleged the firearm(2000), that because no indictmenthe contends466

the enhancedenhancement, authority imposehad no tothe trial court
juryto theaddition, trial court’s failure instructIn he cites thesentence.

assault, it had to find that hehim degreein to convict of secondthat order
that, finding bya specificabsenta The defendant contendsused firearm.

firearm, not applicable.statute isthat he used a the enhancementjurythe
of the Stateprovisiondoes not cite anote that the defendantWe

the re-Constitution; analysisconstitutional totherefore confine ourwe
Lamarche,v. 157 N.H.the Federal Constitution. See Statequirements of

(2008).337, 340
651:2, Il-g provides:RSA

of which is thefelony,If of a an elementpersona is convicted
deadly weapon,a and theor use ofpossession, attempteduse

firearm, amay be sentenced toweapon personis a suchdeadly
in otheryears’ anylieu ofimprisonmentmaximum term of 20

givenshall be apersonfor the crime. Theprescribedsentence
years’ imprison-than 3mandatoryminimum sentence of not less

ofmandatoryand a minimum sentencement for the first offense
if personsuch has beenyears’ imprisonmentnot less than 6

for which theanyconvicted of state or federal offensepreviously
in excess of oneimprisonmentwaspenalty providedmaximum

orpossession,was the useyear, and an element of which
any partthe nor of theuse of a firearm. Neither wholeattempted

sus-paragraphunder this shall beimposedminimum sentence
pended or reduced.

requiresthat theargument Apprendiwith the defendant’sbeginWe
in anenhancement factor indictment.charged sentencingto have thisState

for indictmentsrequirementsforthApprendiwill assume both that setsWe
(2000)489,Ouellette,v. 145 N.H. 491comparein state Stateprosecutions,

indictment), v.to state with Williamsapplyingas(construing Apprendi
(6th 2006)Haviland, 527, (noting explicit admonition467 F.3d 531-32 Cir.

for indict­addressing requirementsit not issue ofApprendiin that was
adequatelyfailed toin and that the indictmentsprosecutions),ments state

State, however, that this error isagree with theallege use of a firearm. We
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Seereview under the Federal Constitution.subject to harmless error
(2006).212, 218-22Recuenco, An violationApprendiv. 548 U.S.Washington

may constitute harmless erroran from an indictmentconcerning omission
foundgrand jurythat the would haveoverwhelmingthe evidence iswhere

(2d143, 156F.3d Cir.Confredo,v. 528the fact at issue. United StatesSee
(2009).2008), denied, 1654cert. 129 S. Ct.

Here, murderforgrand jury attemptedthe returned an indictment
shotgun.that shot in the chest with aallegedthat the defendant the victim

thea for assault thatdegree allegingIt returned second indictment first
by deadly strikingabodily injury weapon bydefendant caused means of

trial,in Atshotgun.the victim the head with the butt end of a the defendant
chest, nodispute that the victim was shot in the and there wasdid not

deadlyof the other than a Further­any weapon shotgun.evidence use of
more, presented testimony Dupre,the State uncontroverted from Marc a

at thatsafety laboratory,criminalist the of the was adepartment shotgun
establish,firearm. We conclude that these a reason­beyondcircumstances

doubt, jury shotgun deadlyable that would have found the to agrandthe be
and a firearm.weapon

an inBecause the indictment means that hadomission the defendant
from allegations,no notice the indictment of the omitted a harmless error

analysis may also consideration of the wasrequire whether defendant
748,prejudiced Salazar-Lopez,States v. 754thereby. See United 506 F.3d

(9th 2007), denied, (2008). case, however,Inn.6 Cir. cert. 128S. 2523Ct. this
651:2,of an Il-gthe issue enhanced sentence under did not arise untilRSA

the defendant that the trial instruct the recklessrequested jurycourt on
degreesecond as a lesser of attemptedassault included offense murder.

instructed,wasjury objection,The without that an of secondelement
degree injuryassault that defendant bodily bywas the caused to the victim

deadlya weapon, jurymeans of and the was instructed as to the definition
(2007).625:11,“deadly weapon.”of degreeSee RSA The reckless secondV

firearm,that ifprovides deadly weaponassault statute itself the theis a
651:2,defendant shall inbe sentenced accordance with RSA RSAIl-g.

631:2,1(b). us,Based the record before we conclude lack ofupon anythat
arisingnotice from of the awording beyondthe indictments was harmless

reasonable doubt.

argues specific juryThe defendant also that a thefinding byabsent
firearm,used athat he the enhancement statute is not Heapplicable.

that the failure givecontends trial court’s to a firearm instruction is the
of instruct onequivalent failure to an element of the offense. Even

erred,that so thatassuming the trial court we note under the Federal
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analysis.error SeeConstitution, subject to harmlessan error issuch
States,218-22; v. 527Recuenco, at Neder United548v. U.S.Washington

degree(1999). that to find second1, 9-15 Here, jurythe was instructedU.S.
byvictimbodily injury to thecausedmust find that the defendantassault it

that the victimdisputedid notThe defendantdeadly weapon.of ameans
deadlychest; anyof the use ofno evidencein the there waswas shot

testimony thatthere was uncontrovertedshotgun;than a andweapon other
found, couldjurytheaptlyAs the trial courtwas a firearm.shotgunthe

second-degreeincludedof the lesserguiltyfound the defendantonly have
that anya firearm. concludeif also found he used Wecharge theyassault

jurythejudgethe trial to instructof the failure ofarisingerror out
a reasonable doubt.beyonda firearm was harmlessuse ofregarding

theprovisionnot cite a of Statethat the defendant didreiterateWe
toallegedthe failurestherefore do not decide whetherWeConstitution.

juryin an indictment and to instruct theenhancementcharge the firearm
errors under the State Constitutionof a firearm constitutedregarding use

did, subject to a harmless erroror, such errors would betheyif whether
Lamarche, at 840.157 N.H.analysis. See

Affirmed.
Duggan Hicks, JJ.,C.J., Dalianis, concurred.Broderick, andand
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