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Phelan, defender, Concord,Pamela E. appellateassistant of on the brief
orally,and for the defendant.

DALIANIS, defendant, Leveille,The RogerJ. his conviction aappeals by
J.)jury (Nicolosi, assault,in Superior Court for first degree see RSA 631:1

(2007). He argues that the trial court give proper juryfailed to the
concerninginstruction accident. affirm.We

followingThe facts are not in dispute. The defendant and his "wifeand
inchildren lived one half of a intwo-family duplex Hudson. The defendant’s

sister, Nelson, husband, Ellis,Christine lived with her Gregory and their
in 13, 2008,children the other half. eveningOn the of February the

defendant arrived home from plowing citysnow for the of Nashua. He
began plow driveway,to the but truckhis became stuck hewhen tried to

car,maneuver around Nelson’s which was hisblocking path. The defendant
Nelson,telephoned home,who was theyinside her and exchanged heated

thereafter,Shortlywords. Ellis came outside. He and the defendant had an
altercation, during which the and,defendant retrieved a gun from his truck

thereafter,shortly gunshotEllis suffered a wound.
The defendant was indicted on three charges:alternative attempted

murder, (2007); (2007),see RSA 629:1 assault,RSA 630:l-a degreefirst see
631:1, assault, (2007).RSA and degreesecond see RSA 631:2 The jury

acquitted the defendant of attempted murder but found him guilty of first
degree trial,assault. At there was some evidence that the defendant shot

accidentally.Ellis The defendant submitted a proposed jury instruction
accident,regarding to which the objected,State arguing that he was not
anyentitled to such instruction. The trial rejectedcourt the defendant’s

instruction,proposed but gave its own accident appeal,instruction. On the
arguesdefendant that the trial court’s instruction “failed to properly

instruct jurythe that the State bore the prove beyondburden to a
reasonable doubt that the accident,”was not an inshooting violation of his
state and federal constitutional rights to due process and a fair trial. See

CONST, CONST,I, 15;N.H. pt. art. U.S. amend. XIV. We first address his
Constitution,claims under the State and cite opinions guidancefederal for

Ball,only. 226, 231, (1983).State v. 124 N.H. 233

“The purpose of the trial chargecourt’s is to explainstate and to the
jury, in clear and intelligible language, the rules of law toapplicable the

Johnson, (2008)case.” 404,State v. 157 N.H. 407 (quotation and brackets
omitted). “The trial court... need not use specificthe language requested
by the defendant and has discretion to decide particularwhether a charge
will injuryassist the areaching verdict.” Id. reviewing juryWhen
instructions, we allegationsevaluate of error by interpreting the disputed
instructions in their entirety, juroras a reasonable would have understood
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Littlefield,in v. 152them, in all the evidence the case. Statelightand of
(2005).331, jurythe instructions ad-We determine whetherN.H. 334

and reverseaccurately each element of the offenseexplainandequately
of law in the case. Id.fairlyif instructions did not cover the issuesonly the

and the andjury necessary scopea instruction isparticularWhether
court,trialare the sound discretion of thewording of the instruction within

decisions on these matters for anand we review the trial court’s
of Id.unsustainable exercise discretion.

stated:The trial court’s accident instruction

of wasshootingMr. Leveille contends that the Mr. Ellis
instructed, upa crime is madeyou previouslyaccidental. As were

case, allegation guna act and in this the is that thevoluntaryof
and a mental state.dischargedwas

prove physicalThe must both the deed and a mental stateState
to ofbeyond guiltya reasonable doubt for the defendant be found

a crime.

unexpected happeningAn accident is an that occurs without
design part.intention or on a defendant’s It means a sudden

that the intend-unexpected placeevent takes without defendant’s
ifing you proved,for it to occur. That’s find that the State has not

doubt,beyond a that areasonable Mr. Leveille acted with
state, himrequisite you guilty.mental then must find not

“accident” is not a defense under the NewAlthough recognized
Rosciti, (1999),Code, 198,144Hampshire Criminal State v. N.H. 200 we

that “an ifgiven theoryhave held instruction on accident should be the is
(2002)Blackstock, 791,by some evidence.” v. 147supported State N.H. 798

omitted). “Accident” has been described as a “failure of(quotation proof’
defense, the... ofquestion“whichraises whether intended[the defendant]

(Conn. 2009).679,to commit the crime.” v. 974 691Singleton,State A.2d As
out, accidentallythe defendant a claim that he acted anaptly points negates

is,charged;essential element of the crime that that he acted “knowingly,”
(Mass.Podkowka, 2006).631:1; 476,see RSA Com. v. 840 N.E.2d 482

of thatprovingBecause the State bears the burden the defendant acted
state, that, here,requisitewith the mental it follows the bore theState

proving beyondburden of a reasonable doubt that the conduct at issue was
(1985)(“Thenot an accident. 3.01See N.H. CRIMINAL JURY INSTRUCTIONS

proving beyondhas the burden of a reasonable doubt that theState
is,accidentally; provedefendant did not act that the State must that the

...”);requisitedefendant acted the mental Morris v. State[with state]. of
(4th 1983).Md., 106,715 F.2d 110 Cir.
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clearly andthe instruction failed toThe contends thatdefendant
beyond aprovethe burden toset forth that it was State’saccurately

night not an accident. Wedoubt that what on that washappenedreasonable
disagree.

instruction,the it instructed thethe trial court accidentgaveJust before
assault, it must findthat, guilty degreefind of firstjury to the defendant

“was aware“knowingly,”he with of such that hethat acted the mental state
began byinstructiona certain result.” Thethat his conduct would cause

act and . ..up voluntarythe that “a crime is made of aexplaining juryto
must both theprovea It went on to state that State“[t]hemental state.”

Ita doubt.” thenbeyonddeed and a mental state reasonablephysical
design”that “without intention orsomethingdefined “accident” as occurs

it to theFinally,the for occur.” courtintendingand “without defendant’s
beyond aproved,“if that has notyoureiterated that find the State

state,doubt, requisiteMr. with a mentalreasonable that Leveille acted
you him not all of the evidence atguilty.” Nearly presentedthen must find

the occurred: either theshootingtrial related to two about howpossibilities
accidentally.gundefendant intended to shoot Ellis or the went off

from thejurorconclude that a would have understoodWe reasonable
in entirety provinginstructions their that the State had the burden of

anbeyond a reasonable doubt that the defendant’s conduct was not
explained eachadequately accuratelyaccident. The instructions and ele­

law in case.fairly Theyment of each offense and covered the issues of the
conveyed prove requisiteto the that could the mental statejury the State

addition,Inby jurythe theonly proving “knowingly.”that defendant acted
anythat the did not have to evidence orproducewas instructed defendant

prove Although may preferredto his defendant have ainnocence. the
instruction, trialsaydifferent accident we cannot that the court’s instruc­

tion an ofwas unsustainable exercise discretion.

no greater protectionThe Federal the defendantConstitution affords
regardthan to his claims of error. v.the State Constitution with See State

(1997); Wilbur, 684,Parker, 319, v. 421Mullaney142 N.H. 321 U.S. 701-02
(1975). theAccordingly, we reach the same result under Federal Constitu­

in hisbytion. decline raised the defendant noticeargumentsWe to address
(2003).47,Blackmer, 49appealof but not briefed. See State v. 149 N.H.

Hampshire has model instruction accident. Seejury regardingNew a
Jury (1985). theWe note that trialN.H. Criminal Instructions 3.01

to do thiscourt have this instruction but chose not so. We takecould used
trial Hampshireto that courts use New Modelopportunity recommend

litigation.in order to avoid needlessJury practicable,Instructions when Cf.
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(1979)832, (exercising supervisoryWentworth, 838-39118 N.H.State v.
regarding burdenchargethat trial courts use modelsuggesttojurisdiction

doubt”).of “reasonableof and the definitionproof

inaddition, unquestionablythat the record this caseIn we observe
accident, wastheoryon since thejuryfor a instructionrequirementmet the

Yet,Blackstock, 147 N.H. at 798.some evidence. Seesupported byplainly
objected to the trial courtappeal,onthe who is not counselprosecutor,

objectionthat wasregarding accident. We believegiving any instruction
State,trial, urgeat and we thepresentedevidencegivenunwarranted the

As we havefuture, objections legal principles.with settledalignin the to its
merely tonoted, duty justice,to seek notprosecutor’sit is thepreviously

(1987).1,130 N.H. 5Bujnowski,convict. State v.

Affirmed.

Duggan, Conboy, JJ.,Broderick, C.J., and concurred.and Hicks
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