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Employee BoardPublic Labor Relations
No. 2009-635

Appeal of of PittsfieldTown
Board)(New Public Labor RelationsEmployeeHampshire

8,Argued: April 2010
23,JulyOpinion 2010Issued:

(DanielClosson, PLLC, of Exeter P Schwarz andFlygare, Schwarz &
brief, orally),Flygare petitioner.Thomas J. on the and Mr. Schwarz for the

(Emmanuel Krasner, the briefOffices, FarmingtonKrasner Law of on
orally),and for respondent.the

(Town),DUGGAN, ofJ. Town Pittsfield an orderpetitioner, appealsThe of
(PELRB)Hampshirethe New Public Labor Relations BoardEmployee

ofpracticesthat the committed labor in its treatmentfinding Town unfair
(1999).Girard, 1(h)273-A:5,in of RSAemployee,a town James violation

PELRB,dispute properlyBecause we find that was not before theGirard’s
thewe vacate order.

infollowingThe Town andappearfacts the administrative record. The
AFT-NH, #6214, AFT,represented bysome of its Localemployees,

(Union), to Theparties bargaining agreement.AFL-CIO are a collective
2008, 2010,1, 31,is in effect from to December andagreement January

leave,leave, unpaidof under thegoverns sick vacation and the use leave
(FMLA). 22, 2008,Family JulyLeave Act On the Townfederal Medical

clarifyingof a the ofapplicationBoard Selectmen issued memorandum
that FMLAemployees soughtFMLA leave. The memorandum stated who

to leave and thenpaidleave would first have exhaust their vacation
accumulated sick before leave.taking unpaidleave

Union, Walter, aThe of a Town filedemployee,on behalf Richard
Town, collectivealleging policywith the that the new violated thegrievance

agreement it a unilateral in the terms andbargaining changebecause was
The of hisconditions of Town Board Selectmen deniedemployment.

13, bargainingon 2008. Under of thegrievance August the terms collective
if wishes to contest the Town Board of Selectmen’sagreement, the Union

inmaygrievance, grievancedenial of an the Union “submit theemployee’s
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(7) ofwriting daysto the seven the receipt[of]within calendar[PELRB]
to submit to the PELRBgrievancethe written decision.”Failure the within

21,days the of final. Augustseven renders Board Selectmen’s decision On
2008, Union, complythe to with theapparently attempting collective

a PELRBbargaining agreement, request askingsubmitted to the for the
of anappointment arbitrator.

2, 2008, PELRB,the toSeptemberOn Union emailed the itasking
its adisregard request for an arbitrator and to schedule the matter for

hearing pursuant to the bargaining agreement’s grievance pro-collective
repliedcedure. Counsel for the PELRB that PELRBthe “cannot institute

adjudicatory basis,”anproceedings on informal and that in order to initiate
proceedings, the file an complaintUnion must unfair labor apractice with

filing pursuantfee chapterto RSA 273-A.$60
meantime,the appliedIn forGirard FMLA leave. The Town hisapproved

request, requiredbut him to exhaust his accrued vacation time before
taking unpaid FMLA Girard grievanceleave. filed a with the Town Board

Selectmen, 2,of which they Septemberdenied on 2008. Although the
collective bargaining agreement required the to griev-Union submit the
ance to the PELRB if decision,it was dissatisfied with the Town’s it notdid
do so.

29, 2008,On October Union practicethe filed an unfair labor complaint
PELRB,the Town, memorandum,with that the 22arguing Julyin its

anchanged existing practice governing working conditions. The complaint,
Walter,signed by only it,referenced Ingrievance.Walter’s the Union

thatstated it had grievance“submitted the dayswithin seven to the
[PELRB] characterized appeal request arbitration,”as an and for but that

rejectedthe PELRB had it because “it did authoritynot have to act other
on anthan unfair labor practice complaint.” UnionThe stated that it was

submitting complaintnow “the same as an unfair labor practice complaint.”
The Townanswered complaintthe as if it topertained Walter’s grievance,

denying that it had ancommitted unfair practicelabor and requesting that
complaintthe be as untimely.dismissed The PELRB held evidentiaryan

inhearing March Although2009. the parties thatstipulated disputethe
thebefore PELRB leave,involved Girard’s use of andsick vacation the

grievance PELRB,Union neither submitted his to northe filed an unfair
practicelabor complaint that, result,on his behalf. arguedThe Town as a

Board ofthe Selectmen’s decision regarding Girard’s leave was final. On
7,2009,April decision,the PELRB issued its that itfinding jurisdictionhad

grievanceover Girard’s because “the issue in is thedispute same as was the
forbasis the earlier to file aattempt grievance thewith PELRB.”
appeal,On the arguesTown first that jurisdictionthe PELRB lacked

over Girard’s grievance because the Union never submitted it to the
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overjurisdictionnot havePELRB didthat theagreeBecause wePELRB.
arguments.otherthe Town’swe do not reachgrievance,Girard’s

fact,PELRB, findings ofwe defer to itsthea decision ofreviewingWhen
its decisionlaw, not set asideof we willrulingand, an erroneousabsent

of thepreponderancea clearbydemonstratespartythe appealingunless
StateAppealunreasonable.unjust orthe order isthatevidence of

(2007).258, 260(2009); 541:13see RSA158N.H.of N.H.,Employees’Assoc.
ofinterpret provisionsthat variouswedispute requiresof thisResolution

PELRB.thegoverningrulesand the administrative273-AchapterRSA
in thelanguage foundstatute, first examine thea weconstruingWhen

meanings toordinaryandplainascribe thepossible, weand wherestatute
Trust, 539,159N.H.InnPlace Real EstateGarrisonAppealused.words of

in interpreting(2009). of constructionprinciplesthe sameapplyWe542
Admin.,N.H. RevenueCorp. Dep’tnMktg.rules. Vectoradministrative of

and unam-(2008). plainis781, languagea statute’sWhen156 N.H. 783
legislativeindications ofit for furtherbeyondnot lookwe needbiguous,

Place, at 542.159 N.H.GarrisonAppealintent. of
practiceall unfair laborjurisdiction overprimaryPELRB hasThe

the273-A:5, :6, proceedingsinitiate withI. ToRSAcomplaints. See
by affidavitPELRB, practice complaintan unfair labormust filepartiesthe

RULES, 102.01(c),201.17;ADMIN. Pub.fee. See N.H.filingand apay $60
affidavit, setmust273-A:6, accompanyingand thecomplaint,II. TheRSA

rise to thegivingof the factsand concise statementout clear“[a]
RULES,Admin.involved.”N.H.personsthe names of allandcomplaint...

201.02(b)(4).Pub.

rules, theand administrativeof the statuteplain languagetheUnder
practiceuntil an unfair laborjurisdictionitsPELRB cannot exercise
filed onHere, filed on 29 wascomplaintthe Octoberis filed.complaint

Walter, refer­byWalter, complaint signedThe wasof not Girard.behalf
stated that it was theof his andhistory grievance,the proceduralenced

in InAugust.on his behalfinitially filedthat the Unioncomplaint”“same
filed athe had notaddition, testified that Unionpresidentthe Union

an unfair labornever filedbehalf. Because the Unionon Girard’scomplaint
behalf, PELRB did noton thewith the PELRB Girard’scomplaintpractice

theAccordingly, we vacatehisjurisdiction grievance.to decidehave
it relates to Girard.PELRB’s decision as

Vacated.

Conboy, JJ.,C.J., Dalianis, and concurred.Broderick, Hicksand


