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theythat have reviewed(h) writing,incertify,shallEmployees
their evaluation.

of thethe(i) by supervisorreviewedshall bereportsEvaluation
inor nonconcurshall concurthe evaluation whocompletingofficial

report.evaluationwriting with each

conductingwhensupervisors,requirerulespersonnelThe division of
fallsmeets orevaluations, employeeeachto indicate whetherperformance

RULES, PerAdmin.in attendance. See N.H.expectationsbelow
801.05(a)(1). the Division’s com­801.04(a)(1), Because801.03(a)(1), and

are authorized underdependabilityandattendancetroopers’ments on the
RSAbargaining agreement,collectiveofArticle II of theplain languagethe

rule, construinginthe PELRB erred21-1:42, administrativebyXIII and
Division’s actions.theprohibitingasbargaining agreementthe collective

breached thethat the Divisionrulingthe PELRB’stherefore reverseWe
bargaining agreement.collective

Reversed.
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judicialHillsborough-northern district
No. 2009-467

Vista, LLCAkwa

v.

Brokerage & a.NRT, Banker ResidentialInc. Coldwelld/b/a

13,MayArgued: 2010
23,JulyOpinion Issued: 2010



595



596

(WilliamBass, P.A.,Cleveland, B. Pribis on theand of ConcordWaters
orally), plaintiff.and for thebrief

(PeterPachios, PLLP,Preti, of G.Beliveau & ConcordFlaherty,
the defendants.orally),on the brief and forCallaghan



597

Dalianis, defendants, NRT,J. Inc. BankerThe Coldwell Residen-d/b/a
(Coldwell Banker) Schoenthaler,Brokeragetial and Frank C. theappeal

J.)(Smukler,Superior Court’s denial of their motion for judgment
(JNOV)notwithstanding verdict and remittitur theupon jury verdict

against misrepresentationthem for breach of contract and andnegligent
upon jury againstthe verdict them for their counterclaims theagainst

Vsta,Akwaplaintiff, LLC. We affirm.
2003,InjuryThe could have found the facts. 2002 and Akwafollowing

Vsta, real developer, sought develop parcela estate to a 400-acre on Lake
2003, Schoenthaler,InWinnipesaukee. a Coldwell Banker real estate

Mailloux, Vsta,agent, approached Richard the owner ofAkwa at a planning
himmeetingboard and told that Coldwell Banker wanted the exclusive

the theright plannedto sell lots of subdivision Akwa Vsta to thecreate on
parcel.400-acre Schoenthaler stated that Coldwell Banker was “a national

company” that did “millions of of day,”dollars worth volume thatper and
[$]1,080,000spendhe “would to market the alsoproperty.” He told Mailloux

that “had constantlyhe tons of builders that he did business with.” Of these
builders, representedSchoenthaler that there were four to six who would
purchase twenty-six lots for a minimum of million. told$4 Schoenthaler
Mailloux that he builder-buyerscould deliver the as soon as Mailloux’s
purchase of the inproperty earlyclosed 2004.April

partiesThe then executed a written contract entitled “EXCLUSIVE
TORIGHT SELL AGREEMENT” (Agreement). agreement,This dated

4,2004,signedand on March by Mailloux for Akwa andVsta Schoenthaler
Banker, stated,for Coldwell in pertinent part:

(4) (6)Whereas has four[ColdwellBanker] secured to six home
(26)builders who are to purchasingcommitted twenty-six resi-

dential lots frombuilding at an aggregate price[Akwa ofVsta]
$4,000,000, Vsta], in ofrecognition[Akwa [Coldwell Banker’s]

described,efforts as herein before listagreedhas to the sale
exclusively with [Coldwell the 163Banker] residential building

(8)Subdivision...,in Akwalots Vsta excluding the eight building
lots reserved thefor Mailloux ... onfamily the terms and
conditions hereinafter set forth.

afterShortly the theparties signed agreement, Akwa Vsta closed on the
Schoenthaler, however,property. buyersfailed to deliver any for the

subdivision. When asked repeatedly promised buyers,about the
Schoenthaler consistently existence,of gaveassured Akwa Vsta their but

explanationsdifferent for producehis failure to them.
Banker,Akwa Vsta sued Schoenthaler and alleging, amongColdwell

things,other ofbreach andcontract negligent misrepresentation. The
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aFollowingAkwa Vista.againstsimilar counterclaimsbroughtdefendants
againstin Akwa favor andtrial, jury returned a verdict Vista’sfour-day the

$850,000.Thecounterclaims, awarding Akwa Vistaon theirthe defendants
and remittitur.motion for JNOVtrial court the defendants’denied
erred it deniedthat the trial court whenarguethe defendantsappeal,On

(1) thatjuryno reasonable could concludemotion for JNOV because:their
(2)Vista;in toresulting damagesof contract Akwathere was a breach

ofprove negligent misrepresentation;to the elementsAkwa Vista failed
(3) onin of Vista the defendants’jury verdict favor Akwaand the

They that theagainst weight arguethe of the evidence.counterclaims was
themotion remittiturcourt in their for becausedenyingtrial erred
theagainstexorbitant anddamages speculative, manifestlywereawarded

ofweight the evidence.

I. JNOV

of andsufficiencyA for to the the evidencemotion JNOV relates
(1981).Brothers, 377, Aa law. v. 121 N.H. 380of Gowenpresents question

mayis to the sole reasonable inference thatparty onlyentitled JNOV when
evidence, in mostlightthe which must be viewed thebe drawn from

theoverwhelminglyis so in favor ofparty,to the non-movingfavorable
stand. v.moving contrary Boyntonthat no verdict could Seeparty

592, (2006). In whether thedeciding grantN.H. 602 toFigueroa, 154
motion, court the or into theweigh inquirethe trial cannot evidence

trial orcredibility conflicting,Id. If the evidence adduced at isofwitnesses.
drawn, denycourt themayif be the mustseveral reasonable inferences

a denial a motion formotion. Id. standard of review of trial court’s ofOur
(2007).Sanborn, 704,is v. 155 N.H. 706extremelyJNOV narrow. Blouin

anwill the trial court’s decision absent unsustainableWe not overturn
of Id.exercise discretion.

A. Breach Contractof

theargue languageThe first that “Whereas [Coldwelldefendants
(6)(4) who tofour to six home builders are committedBanker] has secured

(26) at anlots frompurchasing twenty-six building [AkwaVista]residential
$4,000,000” merely and of thepartof was a recital notaggregate price

in ato law thatthey urge adoptcontract. us asSpecifically, “[r]ecitals
contract, clauses, are of the circum­merely explanationssuch as ‘whereas’

contract, bindingthe andsurrounding the execution of are notstances
contract.”operative provisionsreferred to in the of theobligations unless

(1999). however,317, so,to§ if were17AC.J.S. at 340 Even we doContracts
The have that thejuryfails. could foundargumentthe defendants’ still
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provisions of the whereas clause in this case are referred to throughout
contract,operative provisions indicating they merelyof the that were not

circumstances,explanations of the but that the parties theyintended that
binding obligations.constitute For clause seven toexample, refers Coldwell

(26)obligation “produce twenty-sixBanker’s to a minimum of Lot atsales
clause,Agreement.”the commencement of this Other of theparts whereas

including Akwa “to listobligation exclusivelyVista’s the sale with [Coldwell
Banker],” are referred to in clauses two and four.

Alternatively, theythe defendants thatargue performed on the
contract by producing buyer-buildersthe promised. assumingas Even the
jury true,could have inferred from the evidence that this is there is ample
evidence thesupporting opposite conclusion. For theexample, defendants

theycontend that did produce buyers ready purchasetwo to sufficient lots
at a price,sufficient but that accept buyers’Akwa Vista did not the offers.
Representatives purported however,from these buyers, testified at trial

theythat had not actually signed any offer to purchase lots from Akwa
addition,InVsta. the evidence showed that the lots which these builders

were allegedly going purchaseto were specifiednever and Mailloux never
builders,met the despite repeatedhis requests to Schoenthaler to do so.As

above,noted we must view the evidence in lightthe most to thefavorable
non-moving party. Figueroa,See 154 N.H. at 602. The conflicting evidence

bycited the defendants fails to meet their burden of establishing that the
trial court unsustainably exercised O’Neill,its discretion. See Guyotte v.

(2008)616, 622157N.H. (jury is accept rejectfree to or conflictingevidence
evidence).and to determine weightthe and givecredence to

Next, the defendants contend that Akwa Vsta failed to prove that it
anysuffered harm bycaused the alleged However,breach. the record

reveals sufficient uponevidence which a verdict in favor ofAkwaVsta could
stand. AkwaVsta presented evidence of the expenses it incurred as a result
of its reliance upon the contract. Specifically,Mailloux testified that Akwa
Vsta had incurred carrying costs associated with its continued ownership

lots,twenty-sixof the that it had incurred interest costs associated with
obtaining replacement financing, and that it had incurred a loss of value on
the unsold lots.

The defendants next thatargue Akwa Vsta’s election to affirm the
contract precludes its claim of breach. Relying upon v.Green Sumner

LLC, 183,Properties, (2005),152 N.H. 184-85 the arguedefendants that
Akwa Vsta’s continued inparticipation the contract means itthat cannot
both retain its benefits and sue for breach. The defendants’ ofapplication

case,to however,Green the facts of this is incorrect.
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prospectiveand the tenant’sGreen, a tenanta landlord inducedIn
to movetheywhen arrivedbutapartment,to rent a two-bedroomroommate

Green, at152N.H.one of the bedrooms.occupyingin, strangerathere was
bedroom,remainingthestayed, sharinghis roommatetenant and183.The

half theto recoverseekingmisrepresentation,sued forthe tenantand
that,arguedThe landlordId. at 184.under the lease.of rent paidamount
and,ratified the leasetenant hadtheapartment,in theby staying

rejected argument,thisterms. Id. Wetherefore, not sue under itshe could
stating:

remedies, ita of contractualpartymay depriveratificationWhile
intoenteringA partyremedies.of tortdeprive partynot thedoes

of a materialmisrepresentationauponin relianceagreementan
orto rescindmay justifiably electchoices. Hefact has two

further with theto proceedand refuseagreementthedisaffirm
contract, itskeepthetransaction, to affirmmayor he elect

thereunder, damagesforand suebenefits, his obligationsperform
Thus, that the tenantif we assumeevenmisrepresentation.for

for thelease, damagesto seek tortstill entitledratified the he was
misrepresentation.landlord’s

omitted).citations and bracketsGreen, (quotations,152 N.H. at 184-85

rescinded norneitherHere, indicates that Akwa Vistathe record
ofabout the statuscontract, to askbut continued Schoenthaleraffirmed the

buyersthat theassuredbuilder-buyers, repeatedlyand wasthe promised
meetAkwa topressed by Vistaready to Whenpurchase.available andwere

that itAkwa Vistaconsistently reassuredbuyers,with the Schoenthaler
whyexcuses thesoon, then variouspresentedso butbe able to dowould

these factsargue thatThe defendantsoccurring.were notmeetings
and retained itswith the contractcontinuedthat Akwa Vistasupport

However, couldjurythebreach.in of the defendants’spitebenefits
facts, wasfound, that Akwa Vistathese sameuponhave basedreasonably

that it wasbuyers, butfailure to deliverin the defendants’acquiescingnot
time, uponbasedwith morethe defendantsprovidingsimply
Accordingly, Green’sreassurances, asperform promised.toSchoenthaler’s
here.applydoes nota remediesupon plaintiffslimitation

ofviolated the statutethat the contractarguealsoThe defendants
Vista, however, was notargumentthat thisAkwaagree withfrauds. We

mustdefense that beis an affirmativeThe statute of fraudspreserved.
(1969).Here,Calderwood, 29,110 N.H. 33v.raised. Blanchardtimely See

ofstatementplea and briefspecialnot raise it in theirdidthe defendants
duringor trial.other time beforedefenses, anyraise it attheynor did Cf.
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Super. (failure pleaCt. R. 28 to defenses inplead specialaffirmative and
waiver). above,uponbrief statement constitutes Based all of the the

defendants have failed to that trial court in denyingestablish the erred the
defendants’ motion for on Akwa breach ofJNOV Vista’s contract claim.

B. Negligent Misrepresentation

The defendants next that court by denyingassert the trial erred their
motion for on negligent misrepresentationJNOV Akwa Vista’s claim. To
prevail, Vista proveAJkwa was to that therequired defendants made a
representation with of its withknowledge falsity or conscious indifference
to its truth with the intention to cause relyAkwa Vista to it and thatupon
Akwa justifiably Scruton, 73,Vista relied it. v.upon See Snierson 145 N.H.

(2000).77

The defendants contend that Akwa rely uponVista did not state­
ments or representations bymade defendant regardingSchoenthaler his
promise was, however,to secure builders. There ample toevidence the
contrary. Mailloux testified that he theuponrelied defendants’ represen­
tations in proceeding with his business in the manner that he did inand
allocating financing aspectshis for of development.the Another witness
testified that everyhad reason“[w]e to believe that... were[the builders]
coming... it,had dependedwe andon we needed them to come.”She also
testified Akwa expectedthat Vista had to receive million from builders at$4
the closing purchaseon its of thatproperty, theyand had depended upon
that money.

Alternatively, the defendants contend that Akwa Vista’s reliance was not
justifiable. conclude, however,We that a reasonable couldjury have
concluded otherwise. The record indicates that Schoenthaler repeatedly
stated that had a poolhe of builders from which to theychoose and that

ready gowere Testimony that,to forward. established when Akwa Vista
repeatedly whyasked not buyers,he had delivered Schoenthaler repeat-
edly would,represented as,that he making “They’restatements such

Oh,there.... I’m on the withphone one now....right ready.” In[T]hey’re
addition, testimony showed that he also represented that some builders
would ready paybe to in cash.

The defendants next contend that Akwa Vista to provefailed it
suffered adamages anyas result alleged misrepresentation.of We conclude
that there is evidence in the record from the jurywhich could find that
Akwa Vista suffered as adamages result of the misrepresen­defendants’
tation. Specifically,Mailloux testified that had Akwa Vista received the $4
million at closing,the it have paywould been able to back a greater amount



602

it asavingtherebyfinance the project,the it had borrowed tomoneyof
in payments.amount interestsubstantial

argue misrepre-that if there was athe that the defendantsTo extent
sentation, it, that is evidence in the recordrescinded we find therethey

Accord-jury reasonably could have concluded otherwise.which thefrom
inthe trial erredhave to establish that courtingly, the defendants failed

negligentfor on Akwa Vista’sdenying the defendants’ motion JNOV
claim.misrepresentation

The CounterclaimsC. Defendants’
by theirargue denyingthe trial court erredThe defendants that
jurytheir the verdict wasmotion for on counterclaims becauseJNOV

alleged:Thethe of the evidence. defendants’ counterclaimsagainst weight
(2)(1) contract; fairimplied duty goodof the of faith andbreachbreach of

(4)(3) orpractices;business and intentionaldealing; deceptiveunfair and
con­particular argumentsThe defendants’negligent misrepresentation.

contention Akwa "Vistacerning upontheir counterclaims all rest the that
record, however,inThere the from whichwas underfinanced. is evidence

not and hadjurythe could conclude that Akwa Vista was underfinanced
financing.it itresources to from which could obtain additionalavailable

theyin recordpoint supportsthe defendants to evidence the claimWhile
contention, credibilityto and ofarguments go weighttheir their the

evidence, trial court review onbeyond scopewhich are the of what the can
in tolighta motion for evidence viewed the most favorableJNOV.With the

Vista, establishingmeet burden of thatAkwa the defendants cannot their
in theirdenyingtrial exercised its discretionunsustainablythe court

motion.

II. Remittitur

the erred it deniedFinally, arguethe defendants that trial court when
speculative,motion remittitur the awarded weredamagestheir for because

manifestly weightand the of the evidence.againstexorbitant

damagesthat calculatedHampshire requirelaw does not beNew
needcomputemathematical and the method used to themcertainty,with

Blouin, atapproximation.not than an 155 N.H. 707. Whetherbe more
the sound Id.grantedremittitur be is within trial court’s discretion.should

judge,the of the trialdamages responsibilityDirect review of a award is
(or if ismay inadequate)a verdict excessive its amountwho disturb as

mayThe alsoconclusively the of the evidence. Id. courtagainst weight
“manifestly (quotationif the is exorbitant.” Id.order remittitur verdict
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omitted). The amount aof verdict is conclusively against weightthe of the
onlyevidence if no juryreasonable could have reached it. Id.

theOnce trial court has reviewed the amount of the verdict under this
standard, we will not its findingdisturb unless no personreasonable could
have made it. Id. Our task upon review is not to attempt to ascertain the one
and only correct verdict. Id. discretion,Absent an unsustainable exercise of
we will not reverse the trial court’s decision. partyId. The toseeking
modify the verdict bears a heavy burden. Id.

The jury was instructed on the issue of fordamages all claims and
counterclaims as follows:

Your award must be uponbased uponevidence and not specula-
tion, guess, conjecture.or The purpose any damagesof awarded
is to put partythe in positionthe same it would have ifbeen the
other party was not legally at fault. You should compare the
position of partythe as a result of the party’sother legal fault to
the position it would inhave been had the other notparty been at
fault.

trial,At Akwa Vista presented evidence that it expensesincurred that it
would not have incurred had the defendants not breached their contract to
secure buyer-builders for million in lot sales or had representations$4 their
regarding buyer-builders been true. Specifically, Mailloux testified that
Akwa ’Vista had incurred carrying costs associated with its continued
ownership of twenty-six $722,000.lots totaling He also testified that it had
incurred interest costs associated with obtaining replacement financing

$125,000totaling and that it had incurred a loss of value on lots not sold
totaling approximately million.$1

In arguing that Akwa Vista did not establish that it actually paid the
interest it claimed and that much of the damages awarded were due to
Akwa Vista’s own conduct and failure to mitigate, the defendants failed to
meet their burden proof.of Although the defendants point to evidence
tending to support arguments,these the jury was free to accept rejector
conflicting evidence and to determine the weight and givecredence to

in O’Neill,evidence making its award. 157 N.H. at 622. From the evidence
above,noted a jurorreasonable could have reached the verdict awarded to

Thus,Akwa Vista. the defendants have failed to establish that the verdict
was conclusivelyagainst weight evidence,the of the and we cannot say that
the trial court in denyingerred the defendants’ motion for remittitur.

Affirmed.

Broderick, C.J., Duggan,and Conboy, JJ.,Hicks and concurred.


