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(SusanDelaney,Michael A. attorney McGinnis,general P. senior
attorneyassistant ongeneral, orally),the brief and thefor State.

Lisa L. Wolford, defender, Concord,assistant appellate of on the brief
orally,and for the defendant.

Dalianis, defendant,J. The Darlene Nightingale, appeals her conviction
jurya ofby felony 1,000sale of a drug (Oxycontin)controlled within offeet

318-B:2, 2009).2009); 318-B:26,a school. See IRSA (Supp. (Supp.RSA V
appeal, (Arnold, J.)argues (1)On she that the Superior Court erred by:

denying (2)her to preclude evidence;motion denyingcertain her request
juryfor a (3)instruction to limit the jury’s evidence;consideration thatof

(4)denying dismiss;her tomotion and allowing the confidential informant
testifyto that she inparticipated another fordrug transaction the New

Hampshire Drug Task Force. We affirm.
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I. Background

2006,following JulyIn thehave found the facts.jury couldThe
driving been certifiedhavingarrested for afterinformant wasconfidential

DrugNew Task ForceHampshireoffender. contacted theas a habitual She
providingforcharge exchangethis inhelpto if could obtain withsee she

The informant understood thattransactions.regarding druginformation
in or three controlledhelped roughly“if and twocooperativewere][she

“wouldtargets, cooperationher workbuys” two or three prospectivefrom
force, N.,at Detectiveagent”in The informant’s “case the taskfavor.”[her]

defendant, a houseto the who shared withtargetasked the informant
Nicole Moulton.

2007,21, asked informant to accompanyOn the defendant theOctober
N., whoto The informant called Detective saidbuyher to Concord cocaine.

from“eightin an of cocaine thebuyingthat he would be interested ball”
gramsand one half ofeight approximatelyAn ball is threedefendant.

N., the told the defendantspeakingcocaine.After with Detective informant
“Porter,” to of cocaine.ex-boyfriend, buy eightwanted an ballthat her

fact,was, in“Porter” Detective N.
atand the informant left Claremont for Concord aroundThe defendant

informant in close contactThroughout day, kepta.m. the the with10:30
andplanned purchase by phoning sendingN. about the cocaineDetective

At the toldmessages. p.m.,him text around 7:00 informant Detective N.
inpurchased eighthad three balls of cocaine Concord.that the defendant

At 10:15 informant Detective N. that thep.m., the toldapproximately
that not cocaine from her untilpurchasedefendant had said he could the

Oxyeontin nightthe that offered to sell him that “today,next but she had
getchance todayuntil the next when would have a the[he]tide over[him]

trial: aportrayingcocaine.” As Detective N. at “I was role ofexplained
. .... And if I didn’t thewanting my][forthe cocaine . . customers have

cocaine, Ito be at least... couldmy going happy.customers... were not So
basically nighttide them for the until Iget Oxycodonessome ... to over

partiescocaine The to meet at theget day.” agreedcould the the next
forFarms store on Pleasant in Claremont theCumberland Street

1,000feetOxyeontin HighThis store than from Stevens School.sale. is less
at CumberlandAt 10:37 the defendant arrivedapproximately p.m.,

inFarms, The was the driver’sand Detective N. entered her van. defendant
seat,seat, in the detective sat in thepassengerthe informant was the and

thatseat. told the detective she hadmiddle of the back The defendant
cocaine, themof but that she had left at thepurchased eightthree balls

friend, Poulin,of her Pat because she was worried that herPlainfield house
boyfriend broughtcall the if she them to her own house. Thepolicewould
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himdefendant told the detective that she could meet between 9:00 and
himfollowingday eight10:00a.m. the to sell one of the balls. The defendant

and a Theopened purse prescriptionthen her removed bottle. detective
twentywhether the were ten or to sheinquired pills milligrams, which

theythat ten The defendant toresponded milligrams.were offered sell ten
of the to the detective forpills sixty dollars. The detective handed the
defendant the andmoney, opened prescriptionthe defendant the bottle and

the into indumped pills wrapped pills cellophanehis hand. He the a
Thereafter,from awrapper cigarette pack and left the vehicle. the

1,000defendant was charged selling Oxycontinwith within feet of a school.

II. Analysis

AdmissibilityA. “Cocaine Conversations”of

arguesThe defendant first that the trial court erred when it denied her
motion in limine to exclude evidence that she and the allegedlyinformant

court,traveled to Concord buyto cocaine. The defendant to trialargued the
argues appeal,and on that this evidence is inadmissible under New

404(b).Hampshire Rule of Evidence The record on appeal reveals that the
court, fact,trial in granted order,this motion in Inpart. its the trial court

ruled that evidence of the totrip Concord was inadmissible (although we
note that this evidence was admitted at trial objection)without thatbut the
conversations in which Detective N. anplaced eightorder for an ball of
cocaine and in which the defendant said that she could not sell him the

yet,cocaine but him Oxycontinwould sell were admissible. These conver-
sations, ruled,the trial court showed “the context of the sale as well as the
defendant’s motive for selling.”The court ruled that they a plan“indicate[d]
to sell cocaine” to the detective.

We review the trial rulingcourt’s for an unsustainable exercise of
discretion, and ifonly clearlywill reverse it was untenable or unreasonable

prejudiceto the of the Russell, 475,defendant’s case. v.State 159 N.H.
(2009).482-83 Because the trial court uponruled the admissibility of the

trial,challenged evidence before “we onlyconsider what presentedwas at
omitted).the pretrial hearing.” Id. at 483 (quotation ‘We so limit our review

to pitfallavoid the of justifying pretrialthe court’s ruling upon the
responsedefendant’s at trial to the evidence.” State v. Glodgett, 144 N.H.

687, (2000) omitted).694 and(quotation brackets

404(b)Rule provides:

crimes,Evidence of other wrongs, or acts is not admissible to
prove the character of a inperson order to show that personthe
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however,It be admissible formay,in therewith.conformityacted
intent,motive, opportunity,as ofproofother suchpurposes,

of mistake oridentity, or absenceknowledge,preparation, plan,
accident.

(1) it for a purposewhen: is relevantbad acts evidence is admissibleOther
(2) there isdisposition;character orprovingthan the defendant’sother

(3)act; probativethe and thethat the defendant committedproofclear
by dangerthe ofsubstantially outweighedis notvalue of the evidence

(2006).643, 647Beltran,State v. 153N.H.unfair to the defendant.prejudice
badadmissibilityof the of otherdemonstratingThe bears the burdenState

acts. Id.

crimes,“otherappliedmust be before evidence ofAlthough this test
404(b)admitted, not here. Seemay applyor be Rule doeswrongs acts”

(1989).Kulikowski, 281, 287 challengedN.H. The conversationsState v. 132
acts,”crimes, “inextricablybut rather arewrongsare not “other or

inchargedof the crime the indictment.” Unitedintertwined with evidence
(6th 1995)1144, 1149 omitted);Barnes, see(quotationv. 49 F.3d Cir.States

(8th 2009).LaDue, 855, Thev. 561 F.3d 857-58 Cir.United States
in ofcharged partand the crime the indictment “areconversations at issue

added).Barnes, at 1149episode.” (emphasisa criminal 49 F.3dsingle
404(b)Therefore, id., forapplicablenot see and the testapply,Rule does

Kulikowski,in Rule of Evidence 403.admissibility Hampshireis found New
132 N.H. at 287.

403, “may excluded if its probativeUnder Rule relevant evidence be
of unfairsubstantially outweighed by danger prejudice,value is the

issues, ofmisleading jury, byconfusion of the or the or considerations
time, or of cumulative evi­delay, presentationundue waste of needless

if is tounfairly prejudicial primary purposedence.” Evidence is its or effect
horror, provokea arouse its sense of itsappeal jury’s sympathies,to

human thatmainsprings mayto or other of actionpunish, triggerinstinct
thansomethinga to base its decision on other the establishedjurycause

(2005).Ainsworth, 691,in v. 151 N.H. 696propositions the case. State
not, course, a from theis of mere detriment to defendantprejudiceUnfair

guilt,of evidence to in which sense all evidence offeredtendency provethe
Giddens,v. 155 N.H.prejudicial.is meant to be Stateby prosecutionthe

(2007).175, 180 Rather, to reversible errorprejudice required predicatethe
the defendant on sometendency againstis an undue to induce a decision

basis, emotionally charged. Amongthat is Id. theimproper commonly one
(1) theweighingwe consider in the evidence are: whether evidencefactors

(2) forimpact upon jury; potentiala a itsgreatwould have emotional
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(3)or and the extent tojuror’s outrage;to a sense of resentmentappealing
evidence,is otherupon bywhich the issue which it is offered established

(2009).Howe, 366,159 N.H.stipulation or inference. State v. 378
impactin to the ofposition gauge prejudicial“The trial court is the best

any, remedyif are to thatparticular testimony, steps, necessaryand what
(2000)Sonthikoummane, 316,v. 145prejudice.” (quotationN.H. 324State

omitted). Thus,and brackets we the trial court broad latitude whengive
of evidence. Id.ruling admissibility potentially unfairly prejudicialon the

will not disturb the trial court’s decision absent anAccordingly, we
246,Miller,of State v. N.H.unsustainable exercise discretion. 155 252

(2007).

First, Howe,consider valueprobativewe the of the evidence. 159
N.H. at This howanalyzing378. entails relevant the evidence is. Id.

Here,mayRelevant evidence have asprobativelimited value. Id. the trial
found,aptlycourt the were andchallenged probativeconversations relevant

to show “the context of the sale well as the motiveas defendant’s for
selling” drugs, pay mortgage.which was to her The wereconversations also
relevant and toprobative selling Oxycontinshow that to Detective N. was
part of the plan, began plandefendant’s overall which with her to sell him
cocaine.

Additionally, that,the relevant probativeconversations were and to show
defendant,despite her claims to the itcontrary, was the and not the

informant, the Oxycontinwho sold to the detective. at theWhile motion in
friend, Moulton,limine thehearing defendant’s Nicole testified that the

defendant told her that the “sold a guy pills”informant and the defendant
“just there,”drove her evidence that the defendant thespoke with detective

she,about him cocaine toselling is relevant show that it andwas not the
informant, who him Oxycontin.sold

Next, we consider ofdanger prejudicewhether the unfair to the
defendant from admission of this evidence substantially outweighed its
probative case,Invalue. Id. the saycontext of this we cannot that evidence
that the originally sought buydetective to cocaine and that the defendant
sold him Oxycontin likelyinstead to “tide over” to any[him] was have
greater impact upon juryemotional the than the ofcharged Oxycontin.sale
See id. theAlthough evidence of challenged “maythe conversations have

prejudicial,been we cannot inflammatoryconclude that the evidence was so
omitted).as substantiallyto outweigh probativeits value.” Id. (quotation

404(b), 403,appliedWhile the trial upholdcourt Rule instead of Rule we its
determination nonetheless because “where the trial reachescourt the
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if valid alternativewe will affirmgrounds,on mistakencorrect result
(2009)583, 591-92Wamala, N.H.v. 158the decision.”Stategrounds support

omitted).(quotation

JuryB. Instructions

it failed tothat the trial court erred whenThe defendant next asserts
that theproposedinstruction. The defendantrequested limitinghergive

the cocaine evidence:jury regardingthe as followscourt instruct

that the defendanthere has introduced evidenceThe State
in the indict-chargedthat are notillegalcommitted other acts

that the defendant possessedthe claimsSpecifically,ment. State
[N],offered to sell to Detective[it]Cocaine and

purposefor the narrow ofmayYou consider this evidence
beyond a reasonable doubtprovenwhether the State hasdeciding

the who committed theidentity personthe of the defendant as
theyouIf that the defendant committedcharged.crime believe

acts, inyou may decidinguse that evidenceillegal thenprior
identifyingin the defendant asa mistake has been madewhether

not,charged. maythe offense Youpersonthe who committed
however, youany purpose. Specifically,use this evidence for other

character asconsider this evidence of the defendant’smay not
thedisposedthat the defendant was to commit crimeproof

in thisdefendant’s character is not an issue case.charged. The
to decide whether the State hasyour dutyin mind that isKeep

particularcommitted the crimethat the defendantproven
in the indictment.charged

instead,instruction, jury,thegive instructingThe court declined to this
as follows:

that the defendant committedThe State has introduced evidence
inillegal charged Specifi-other acts that are not the indictment.

andcally, possessedthe claims that the defendant cocaineState
to This evidence wasoffered to sell cocaine Detective [N].

theprovide background chargeto context and forpresented
you any purpose.and not be considered for otherbefore should

defendant, however, firstobjectdid not to this instruction either whenThe
trial court readgiven jury.or later when to the When theread to counsel

in,”“I it and “I think it’sinstruction, saydefense counsel said: leavethis
counsel stated thatjury,fine.” the court later read it to the defenseWhen

circumstances, we conclude“[n]othinghad to add.” Under thesecounsel
argumenther for our review.preservedthat the defendant has not
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rule,As a ageneral contemporaneous objection necessaryis to
preserve jury Ainsworth,a instruction issue for appellate review. 151 N.H.

requirementat 693.This affords the trial court an opportunity to correct an
mayerror it have made and is particularly fitting allegedwhen an error
a juryinvolves instruction. Id. at 693-94. long-standing requirementThis is

ingrounded judicial economy.common sense and Id. at preserve694.To a
jury review,instruction issue for our counsel must do than merelymore

court,submit proposed instructions to the trial see Fischer v. Hooper, 143
585, (1999), court,N.H. 597 possibledebate instructions with the trial see

80, (2003),Clukay,Berliner v. 150 N.H. object84-85 or generally to the
itself,admissibility of the evidence 562,see State v. Eldredge, 135 N.H.

(1992).564-65 To apreserve jury review,instruction issue for our counsel
actuallymust make a specific objection to the jurycourt’s instructions. See

Berliner, 150 N.H. at 84.

On appeal, the defendant thatcomplains the trial court’s use of the
broad terms more,“context” and “background,” without insufficiently
defined the permissible use that the jury could make of the evidence. This
claim was not made to the trial court. “Anyinfirmity in the scope clarityor
of the limiting instruction was not communicated to the court . . . .”
Eldredge, 135 N.H. at 565. As trial“[t]he court was never given the
opportunity to assess the merit of objection^the defendant’s decline tow]e
consider it for the first time on appeal.” Id.

C. Use Immunity

The defendant next contends that the trial court erred when it denied her
motion to dismiss after the State grantrefused to derivative immunityuse

Poulin,to one of her witnesses. The expecteddefendant Poulin testifyto
that he traveled to Concord with the defendant and the informant on the
day in question but there was no conversation about inbuying drugs
Concord, that no that,cocaine was actually bought, and although the
defendant told the detective that house,she left cocaine at Poulin’s she did
not, fact,in do so. At a Richards,Richards hearing, see State v. 129 N.H.
669, 673-74(1987),Poulin asserted his right to remain silent under the Fifth
Amendment to the Federal Constitution and refused to anyanswer
questions about tripthe to Concord.

After the court sustained Poulin’s assertion of this right, the defendant
argued that the court should either thecompel grantState to derivative use
immunity to Poulin or dismiss the indictment. The court refused to do
either, which the defendant now claims violated her processdue rights.
Because the defendant has not cited a specific provision of the State

brief,inConstitution her we review her claim onlyunder the Federal Due
(1986).Process 628,Clause. See State v. Dellorfano, 128 N.H. 632
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to haverightno constitutionalthat a defendant has“It is well-settled
privilegewitness who exercises [his]a defenseimmunity uponconferred

(1987).256,MacManus, 130 N.H. 259State v.self-incrimination.”against
(2007) the to conferjudges, powernotgives prosecutors,RSA 516:34

immunity.witness

however, “that in certainhave agreed,”circuits[federal]“[T]he
misconduct, refusal togovernment’stheof prosecutorialextreme cases

tothe prosecutiona court’s refusal to allowimmunity justifycouldgrant
(1st Cir.), denied,24, cert.117 F.3d 27Mackey,v.proceed.” United States

(1997). courts, overreaching isprosecutorial522 975 federal“[I]nU.S.
analyzing a trial court’s refusalonly factor considered whenessentially the

to defense witnesses.”immunitydenial ofprosecution’sto dismiss after the
(2009). case,50, “In there is no indication59 thisRogers,v. 159 N.H.State

misconduct, acted ingovernmentor that the badgovernmentof affirmative
27117F.3d atimmunity Mackey,it to to Poulin.grantfaith” when declined

(citation Thus, underomitted); N.H. at 59. it was not errorRogers,see 159
denythe trial court to the defendant’sFederal Due Process Clause forthe
immunity to Poulin.grantrather than force the State tomotion to dismiss

theory,’defenseuponThe defendant “relies the so-called ‘effective
testimony can override evenstrong exculpatorythat a need forpositswhich

immunity.”a ofobjections by prosecutor grantfaith the tolegitimate, good
however, onlyintheory,” accepted“has beenMackey, 117F.3d at 28. “This

Smith, 964,Id; v. 615 F.2dVirgin Islandsone circuit.” see Government of
1980).(3d poweris that “courts have no tomajority974 The viewCir.

prosecutor.”a faith of theimmunity goodin the face of refusalcompel
mighthas that thererecognized117 F.3d at 28. The First CircuitMackey,

facts,”extreme such as when “the“upon veryan to this ruleexceptionbe
—immunityin and toonly withholdinghas a trivial interestprosecutor

— has an overwhelm­miscarriage justicea of the defendantcompleteavoid
in waythat can be secured nospecific exculpatoryneed for evidenceing

immunity.”the of Id.through grantother than

however,case, countrya mile ofThe facts in this “are not within
that the hadviolation.”Id. There is no evidence Statea constitutional[such]

expectedin was Poulin’swithholding immunity.“trivial interest” Noronly a
best, im­onlyAt Poulin would havetestimony exculpatory.particularly

testimonyas the of thethe defendant’s own statements as wellpeached
testimonythe cocaine. His could notregardinginformant and detective

the that sheprecluded possibilityelsewhere orplacedhave the defendant
to, did, Rogers,N.eventually Oxycontinand sell to Detective Seeagreed
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therefore, not “the sort oftestimony,N.H. at 58. Poulin’s was159
the defendant’s convic-preventedevidence that would haveexculpatory

Id.tion.”

TestimonyD. Informant’s

it allowedthe that the trial court erred whenFinally, arguesdefendant
that, defendant,the she hadtestify targetingthe informant to before

involving targettask force on another case a nameddrugworked with the
“Joe,” her. The trialprosecuted sellingarrested and for heroin towho was

doctrine,the whichtestimony “openingcourt admitted the under the door”
error.the defendant contends was

doctrines,door two theopening comprisesThe the doctrine
Wamala,and contradiction” doctrines. 158admissibility” “specific“curative

admissibility”at The “curative doctrine when inadmis­appliesN.H. 589.
admitted,erroneouslysible evidence has and theprejudicial opponentbeen

to thetestimony prejudice. “specificseeks introduce to counter Id. The
contradiction” doctrine is broadly applied partymore when one has
introduced that misleading advantageadmissible evidence creates a and

opponentthe is then allowed to introduce previously suppressed or
misleadingotherwise inadmissible evidence to counter the Id.advantage.

This case the specificinvolves contradiction doctrine. review the trialWe
court’s decision to admit “openingevidence under the the door” doctrine
under our unsustainable exercise of discretion standard. Id. at 590. To
prevail, the defendant must that clearlyshow the trial court’s decision was
untenable or unreasonable to the ofprejudice her case. Id. at 586.

The defendant argues specificthat the contradiction doctrine does
because,apply invoked,not here “at the at itpoint which was [the

had neitherdefendant] introduced evidence that invited rebuttal from the
State, nor impeached through cross examination.”[the informant] Absent

actions, contends,these she “no couldmisleading advantage have been
contrary,created.” To the we have held that remarks inpreviously opening

and, thus,statements can create a misleading advantage trigger the
Goodman, 526,specific contradiction doctrine. v. 145See State N.H. 529-30

(2000); (1991).Fecteau, 860,State v. 133 N.H. 874
Alternatively, the defendant contends that her counsel’s opening state-

ment did not create a misleading advantage. hold that the trial courtWe
reasonably concluded otherwise.

statement,In her opening jurydefense counsel told the that the real
informant;inculprit this case was the it was she who the thegave detective

andpills money. explained onlytook his Defense counsel that the reason
that the defendant even in carwas the was because the informant had lied
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ex-boyfriendfor herdrugsdidn’t get“if informant]her thatby telling [the
stated,case, really“isThis defense counselup.”to beat hergoinghe was

informant], to getcriminal, attemptingcriminal is [theand thatabout a
into be a womanby falsely pretendingoffenseaway drivinga seriouswith

need of protection.”
thegavethe informant whojurytold the that it wasDefense counsel also

thatthe informant “knewdrugthe task force becausedefendant’s name to
said,informant, defense counselthe defendant. Themanipulate”couldshe

survivor, easyandefendant], an would bebeing abuse“knew that [the
at the handsstory beingif her a false about abusedgavefor her shetarget

angry with theAdditionally, the informant wasex-boyfriend.”herof
somethingon her for the defendantrevengeto takedefendant and wanted

friend.had done to the informant’s

foundabove, reasonablytrial court could haveuponBased the the
misleading impres­created theopeningcounsel’s statementthat defense

one theonly target,and Detective N. hadsion that the informant
that the informant’sdefendant, reasonablyhave determinedand could

and that shetargeted personhad anothertestimony previouslythat she
the task force wouldmultiple buysto in beforerequired participatewas

See,her, e.g.,necessary misleading impression.to counter thishelp was
(Md. 2009)State, 989, door doctrine(opened969 A.2d 1001Mitchell v.

Guilt, 1152, 1163statements); State v. 228P.3dapplies openingin context of
(“A(Mont. 2010) given subject duringthe door to a itsparty may open

statement.”). in trial court’s decision to admitfind no error theopening We
testimony.this

Affirmed.

JJ.,Broderick, C.J., Duggan, Conboy,and Hicks and concurred.


