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Bocian,(Thomas E. assistantattorney generalDelaney,A.Michael
for the State.orally),andon the briefattorney general,

Concord,defender, on theofHausman, appellateassistantStephanie
for the defendant.orally,andbrief

Mendola, by juryadefendant, was convictedDALIANIS, KatherineJ. The
(2007);murder, RSA 630:1see RSA 629:2to commitof criminal solicitation

J.)(Nadeau, erred(2007). CourtSuperiorthat thearguessheappeal,On
thatexcluded evidencejury entrapment,the onit failed to instructwhen

her, evidence that sheand admittedboyfriend had abusedher sometimes
affirm.to killed. Webepeoplewanted two additional

the defendantfacts. The womanfollowinghave found thejuryThe could
lawyer. Shecompensationof her workers’killed the wifeto have wassought

time, developedsheearlyin 2004 or 2005. Overattorneythis latefirst hired
himhim, by calling repeatedlyexpressedwhich shefeelings forromantic

him, to herreferringto such asthingsby saying inappropriateand
him“hot,” tellingand“sexy,”and“young,”herself asdescribingcleavage,

Betweenin the whole wide world.”make “the best wifethat she would
1, 2007, attorneyher 458the defendant called1 and NovemberSeptember

office, himthe defendant embracedvisits to hismanyIn one of hertimes.
with him.relationshipa romanticto havetold him that she wantedand

theythat had kissed.demurred, told othersthe defendantAlthough he
time,”theto her friends “allattorneyhertalked aboutThe defendant

him. said that hermarryto Shethat loved him and wantedthem shetelling
hisher, disruptnot want tobut that he didto be withattorney yearned

attorney’s marriage.upto hersoughtthen breakThe defendantmarriage.
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first, magicshe that ordered from witchcraft websites.spellsAt tried she
work, kill attorney’sthese did not she to hire someone to hersoughtWhen

wife.
Austin,first asked T. Thomas lived at the ascampgroundShe who same

2007,defendant. In summer of she twice Austin tothe the asked “eliminate”
she in love withattorney’s attorneyher wife because was her and wanted

Cloutier,him.marryto Austin declined. She then asked Daniel with whom
lived, if job. Althoughsometimes he knew of someone who theshe could do

initially not take the seriously,Cloutier did defendant he became concerned
might capablethat she be of someone himhurting when she threatened

awith knife he left a in thebecause mess bathroom.
agents from the force fordrugCloutier contacted task the New

earlier,inHampshire Attorney General October 2007. Ten hadyears he
an the approximately year.been informant for task force for one Cloutier

agentstwo task that a antold force he had roommate who wanted to hire
to kill of a havingassassin the wife man with whom she was an affair. The

and, result,theagents spoke police,with state as a TrooperState
Christopher assignedHuse was to as a hit Husepose man. first met with
Cloutier, who told him that the wasdefendant his roommate and that she

awanted hit man to kill her wife.attorney’s Huse told Cloutier to tell the
defendant that he knew someone would job.who contact her about the The

“overjoyed”defendant seemed when Cloutier told this.her
2007,16, defendant, man,On November Huse called the posing as a hit

services, “Yes,and asked if still said,she were interested in his to shewhich
I am.” When the defendant told Huse that she’d talk in person,rather he
told her that inthey Hampshirewould meet New and hethat would call her
when he was Huse“ready.” told the defendant that gonna“business is be

of,” said,care that,”taken to she “I appreciate laughed.which and
19,Huse called againthe defendant on November 2007. The defendant

himtold that knewnobody except“about this” and thatCloutier when she
Huseand met she “aplanning sunglasseswas to wear hood and so [she

be recognizable.” theywouldn’t] She told Huse that where were forgoing
Manchester,hit twenty-minutethe was within a fromride but inwas “out

middlethe of nowhere so nobody gonnais see She toldnothing.” Huse not
worryto because she had to“directions where we’re going” and that she

“thought, like,had stepsten ahead here.” Huse asked the defendant if she
this,”still to to replied, very“want[ed] do which she “I’m serious about

They agreedthis.” to meet that inafternoon Manchester.
day,Later that Huse and inthe defendant met the aparking lot of

Wendy’s inrestaurant Manchester. The defendant told Huse that she
thought “funny”this was because name of is TheWendy.”“[t]he [the wife]
defendant told Huse that she’d for fivewaiting years.”“been this for When
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earlier, just“I found outhired him she said:why she had notaskedHuse
I would haveyeara ...you ago,If I known about.... hadyouabout

askingthat she had been Cloutier forexplainedsooner.” Sheon thisjumped
a this done.”“getmonth to

doing”[she was]further that she whatexplained “kn[e]wdefendantThe
told her: “Youneedpsychicto who hadshe had talked a well-knownbecause

you how.You knowgoing specificallynot to tellto rid of this woman. I’mget
ifHuse asked the defendantget againto rid her.”You need of Whenhow.

“hundreddo, said that was a andshe to she shethis was what wanted
sure it was.percent”million that

bad,”reallythat she this donedefendant reiterated “want[ed]The
II married and am in aget“I out so that[the [can]wantexplaining, wife]

and wants to be with me.moneyand ... he has ... [h]elot better situation
and, know, tomoney, she needsyou go.”want her. She sucks hisHe doesn’t

attorneyherthings “getssaid that “when settle down” andThe defendant
him.”just she would “move in with She toldhappened,”all. .. that’sover

attorney, payshe be able to Husethat when she married her wouldHuse
“goingHuse that she was reward[to] [him]more. The defendant told

tohandsomely” getand that had “a thousand dollars in cash for [him]she
ifexplained mightHuse that a thousand dollars suffice thejobthe done.”

hurt, replied:tomerely Wendywanted to be which the defendantdefendant
for a the defendantkilling,“I her dead.” Huse that wouldexplainedwant

dollars,him an or four to which theto additional three thousandpayneed
“I Huse that him a thousandgot ya.” givedefendant said: She told she could

now, ...lawyer.that a to be cool. Heguy’s gotdollars but He’s“[t]he
gothis. I want them tothings way go,know about . . . When thedoesn’t

out, moneyI can for youto be I’m to in. have moregoing goingshe’s be
“I to make sure that we’re on samerepeated: just [t]helater.” Huse want

kill isn’t justfirst of the to herpaymentthis thousand dollarspage____That
agreed.more.”only goingthe there’s to be The defendantpayment;

“[a]nything specificthe whether there thatHuse asked defendant was
want[ed],” I it toto which “I want her and want lookreplied:she dead[she]

” attorney’s. . . that wifeexplainedan accident. her “needs tolike She
injuredbe like or like in a She needs tohospital.die.... She can’t hurt or

out, if“yell ‘Wendy,’out.” that Huse to see shesuggestedbe down and She
turns,” attorney “usually“shoot told Huse herand then her.” She that

3:00, 3:30,” that the to do it” was “in theleaves work around so “best time
attorney’s“somehow her wifemorning.” suggestedShe that Huse stalk”

toeverywhen she the house or wait for her come“figure dayand out leaves
to Huseyou gotout house . . . then shoot her.” When asked[a]ndof the

orto in the chest thethe defendant wanted the woman be shotwhether
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head, the defendant said: “The head’s the best because .... [p]eople rarely
wounds____Wesurvive gunhead shot head,want her ingone, so do it the

if can.”you
The expressed that,defendant then her concern because she called her

attorney’s office“all him,the time” and wrote love letters to she could be a
insuspect his wife’s death. She explained that she thathoped Huse would

tell her going“when this is to take place” so that she “hopcould on a plane
and go down to Florida disappearand for while.”[a]

Huse,After the defendant met with she returned to her home and told
Cloutier, excitedly, definitely later,going“[I]t’s down.” Some days Huse
called the defendant and asked her to meet him so that identifyshe could
her inattorney’s wife a thatphoto he had obtained. Huse and the defendant
agreed Milford,to inmeet policewhere the arrested her.

trial,At defense jurycounsel told the in his opening statement that this
case was about “the control carefully, methodically and purposely” wielded
over the defendant by Cloutier. case,The theorydefendant’s of the as

inexplained defense statement,counsel’s opening was that Cloutier
physically, verbally and sexually abused then,her for many years, and
because he her,wanted to be rid of set her up to be arrested for solicitation

die,”of murder. “Comply or is what defense counsel said Cloutier told the
defendant. But “abuse,for Cloutier’s . . . threats and . . . manipulation],”
the defendant “would not have stepped into truck.”[Huse’s] As defense
counsel explained, the defendant “was not predisposed to do this. onlyShe

itdid because she was forced to orcomply die.” Consistent with theory,this
the defendant testified that Cloutier told her that he killwould her if she
did not do as he said. She testified that Cloutier told her that he wanted to
be rid of her and “was togoing be an informant and set up with the[her]
drug task force.”

The arguesdefendant first that the trial court erred when it failed to
instruct the jury on entrapment. We review the trial court’s decision not to
give a jury instruction for an unsustainable exercise of discretion. State v.
Ayer, 500,154 (2006),N.H. 514 denied, (2007).cert. 552 U.S. 834 prevail,To
the defendant must show that the trial court’s ruling was clearly untenable
or unreasonable to the prejudice of her Duran,case. 146,State v. 158N.H.

(2008).150 We will search the record for evidence supporting the defen­
requesteddant’s jury Balliro, (2008).instruction. State v. 1,158 N.H. 5

For a defendant to be entitled to an instruction on specific defense,a
there must be some evidence to support a rational finding in favor of that

“Duran,defense. 158 N.H. at 150. ‘Some evidence’ means more than a
minutia or omitted).scintilla of thanevidence.” Id. (quotation “Tobe more

scintilla,a evidence vague, conjectural,cannot be or the mere suspicion
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as to inducequalityof suchfact, must beof a butthe existenceabout
omitted). evidentiarynosimplythere is“Where(quotationId.conviction.”

instruction, ispartythejurytheory requestedof theto thesupportbasis
denyinstruction, may properlytrial courtand theto such annot entitled

omitted).Balliro, ellipsisand(quotationat 5158N.H.request.”the party’s

defense, the defendantupon whichis an affirmativeEntrapment
proof:the burden ofbears

offensecommitted thethat the actoraffirmative defenseIt is an
a lawbyto do soencouragedorhe was inducedbecause

ain withacting cooperationby personor aenforcement official
official, obtainingof evidencepurposetheforlaw enforcement

evidenceused to obtain suchhim the methodsand whenagainst
that the offense would beriskas to create a substantialwere such

commit it.disposed tonot otherwiseby personcommitted a
toHowever, opportunitya anmerely affording personconduct

entrapment.constitutean offense does notcommit

defense, a(2007). on thisentitled to an instruction626:5 To beRSA
(1) enforcement officialsthat: lawmust to “some evidence”pointdefendant

(2)offense; and theto commit thethe defendantencouragedinduced or
28,Larose, 157N.H.in it. State v.engagenot topredisposeddefendant was

(2008).35

— inducement.the first of the defenseby addressing prongbeginWe
a an“merely affording personthansomethingis moreInducement

Larose,626:5; 157 at 35.see N.H.to commit an offense.” RSAopportunity
something elseplusof anRather, ‘opportunity’inducement consists“[a]n

— oruponthe the defendantby governmenttypically, pressureexcessive
alternative, typenon-criminal ofof antaking advantagegovernment’sthe

omitted).Larose, (quotationat 36motive.” 157 N.H.

in the most favorable to theHere, lightif the evidenceeven we view
a rationaldefendant, supportthat wouldfail to find “some evidence”we

thelaw enforcement to commitbywas inducedfinding that the defendant
anything other thanno that Huse didoffense. There was evidencecharged

nature,inducement, by very“An itsto the defendant.offer his services
Id. at 35response.”and an affirmativerequestmore than acontemplates

omitted). more even than athan a solicitation. It is“It is more(quotation
omitted).(quotationId.successful solicitation.”

her, his actsthat threatenedargues Cloutierthe defendantWhile
verythethey duringif occurredconstitute inducementonly possiblycould

agent.a See Shermangovernmentin which he acted asperiod of timebrief
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369, (1958); most,States,v. At CloutierUnited 356 U.S. 373-74 RSA 626:5.
when, direction,acted as a at Huse’s he told thegovernment agent

expectdefendant that he had talked with a hitman from whom she should
time,that,a this ofonly during specific periodcall. The evidence Cloutier

in any way self-servingthreatened the defendant came from her own
anyaccount. produce corroboratingThe defendant failed to evidence about

alone,the abuse. nottestimony, standingThe defendant’s does constitute
Larose,“some support requestedevidence” to her instruction. See 157N.H.

at 33. A not to aregive weight allegations intrinsicallycourt need that
improbable flatly Moreover,byor contradicted irrefutable evidence. Id.

statements, alone,conclusory self-servingand not suffice.standing do Id.
account, self-serving,defendant’s ifalthough may weight“[A] have it is

interlaced with considerable and hasdetail some corrobo-circumstantial
omitted).ration in (quotationthe record.” Id.

The producedefendant’s failure to she“some evidence” that was induced
to commit charged bythe offense enforcement islaw officials fatal to her
claim that jury entrapment.she was entitled to a instruction on Accord-
ingly, sufficiencywe need not address of proofthe the defendant’s that she
was not to commitpredisposed chargedthe offenses. id. at 38.See

The defendant next byasserts that the trial court allowingerred the
State to introduce evidence that she would “love”to Huse inhire the future
to kill two other herpeople: father andbiological another woman whom she
disliked. The argues rulingdefendant that the trial court’s violated New

404(b).Hampshire Rule of Evidence

StateAlthough arguesthe that the defendant to preservefailed this
argument for our review 404(a),because her motion in limine cited Rule

404(b),instead of Rule we textdisagree. The of the defendant’s motion and
the oftranscript hearingthe it make clearupon that she raised her

404(b) 404(a)argument under Rule and cited Rule by mistake.

404(b) provides:Rule

crimes,Evidence other wrongs,of or acts is not admissible to
prove the of a personcharacter in order to the personshow that

in conformity may, however,acted therewith. It forbe admissible
motive,other purposes, intent,such as proof opportunity,of

preparation, identity, orplan, knowledge, absence of mistake or
accident.

We have a forthree-part admissibilityestablished test the of evidence
(1)404(b):under Rule the evidence must be a purposerelevant for other

(2)than proving the defendant’s or theredisposition;character must be
(3)proof act;clear that the defendant committed the the probativeand
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by prejudiceitssubstantially outweighedmust not bethe evidencevalue of
(2006).643, 647 The bearsBeltran, State153N.H.State v.to the defendant.

acts. Id. Weof other badadmissibilitythedemonstratingthe ofburden
discretion,ofexercisefor an unsustainablerulingtrial court’sreview the

to theuntenable or unreasonableclearlyif it wasonlyreverseand will
trialchallenges theId. The defendantdefendant’s case.of theprejudice

third prongs.to the first andrespectwithcourt’s decision

requiredis tothe Stateprong,under the firstTo meet its burden
articulate theis offered andthe evidencethe for whichspecify purpose

issueor anprove disproveit will tend toreasoning byof whichchainprecise
of predispo­forbidden inferencesrelying uponinactually dispute, without

relevant, acts must becharacter, other badsition, Id. To bepropensity.or
the crimeconstitutingmaterial eventsway connected tosignificantin some

Id. at 647-48.in to the nexus.remote time as eliminatecharged and not so
the defen­Here, onlyrelevant not to rebutchallenged evidence wasthe

thedefense, possessedto that shebut also establishentrapmentdant’s
chargedthe crime.criminal intent to commitrequisite

to that therelevant showspecificallyevidence wasThe contested
assertions, to the crimedefendant, commitcontrary predisposedto her was

65, 71-72566 F.3dSantiago,States v.of criminal solicitation. See United
(1st Cir.) to rebutof cocaine admissiblepossessionconviction of(prior

denied, 338charge), cert. 130S. Ct.drug possessiontoentrapment defense
(2009). by allowingtrial court erredcontends that thethe defendantWhile

case-in-chiefduringevidence itschallengedto introduce thethe State
her entrapmentsufficient evidence ofpresentthe defendant couldbefore

fordefense, argument preservedthat this is notwe with the Stateagree
review, it.to addressour and decline

the defendantalso relevant to show thatcontested evidence wasThe
solicitation, isintent for criminal whichrequiredthe criminalpossessed

629:2,1. “A whenperson purposely...actspurposely.that she acted RSA
in thator the conductobject engageis to cause the resultconscious[her]

11(a) (2007).626:2, that the defen-Evidencethe offense. RSAcomprises”
shekill tended to show that whenpeoplehire Huse to othersoughtdant to

wife, havingofpurposeshe did so with theattorney’sHuse to kill herhired
that she did not solicitThis evidence showedattorney’sher wife killed.

because, claimed,she Cloutieronlykill asattorney’sto her wifeHuse
killed,the wife to beso, personallyshe wantedforced her to do but because

to be killed.whom she dislikedpeopleas she wanted two otherjust

if theof other bad acts is admissiblethe third evidenceprong,Under
substantially outweighnotto the defendant doesprejudiceof unfairdanger
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Beltran,the of the 153 N.H. at 649. Evidence isprobative value evidence.
ifunfairly appealits or effect to aprejudicial primary purpose jury’sis to

horror,its sense of or tosympathies, provoke punish,arouse its instinct or
juryother of human that a totrigger mainsprings mayaction cause base its

decision the inupon something propositionsother than established the
not, however,case. Id. It that is merelyis evidence detrimental to the

guilt.defendant it tends to Id.provebecause We accord considerable
balancing prejudicedeference to the trial court’s indetermination and

404(b).probative prevail,worth under Rule To theId. defendant must show
that ruling clearlythe trial court’s was untenable or unreasonable to the
prejudice of her case. Id.

Here, in of thelight entrapmentdefendant’s defense and her theory
that, threats,but for requisiteCloutier’s abuse and she lacked the criminal

crime,intent to chargedcommit the we cannot that the trialsay court
unreasonably balanced the effectprejudicial probativeand worth of
evidence that defendant killthe asked Huse to other thanpeople her
attorney’s case,In thewife. context of this highlythis evidence was
probative both because it rebutted entrapmentthe defendant’s defense and

she, fact,itbecause established that in had requisitethe criminal intent.
Even though the evidence was prejudicial, the defendant has not shown
that concludingthe trial court erred in that probativeits value was not
substantially outweighed by the of unfairdanger prejudice.

Finally, the defendant contends that the trial court erred when it
precluded her introducingfrom evidence that abusedCloutier her. We
defer to inthe trial court thedetermining admissibility of evidence absent
an Dodds,of 239,unsustainable exercise discretion. State v. 159 N.H. 250
(2009).We will not reverse its decision unless the defendant demonstrates
that it clearly prejudicewas unreasonable to ofthe her case. Id. at 251.The

fact,court,record reveals the trial inthat allowed to testify,the defendant
at length, about allegedCloutier’s abuse. While the trial court precluded
the defendant presentingfrom witnesses to toldtestify that she them that

her,Cloutier abused the defendant has failed to show that this decision was
clearly untenable or prejudiceunreasonable to the of her case. We decline
to address the defendant’s assertion that the trial decisioncourt’s violated

CONST,her right favorable,constitutional to present proofsall see N.H. pt.
CONST,I, 15; VI,art. U.S. amend. argumentbecause she did not brief this

47, (2003).sufficiently Blackmer,for our review. See State v. 149 N.H. 49

Affirmed.

DugganBroderick, C.J., Hicks, JJ.,and and concurred.


