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J.){Arnold,CourtSuperior theirdismissing appeal of a decision of the
(ZBA)Town of Plainfield Zoning AdjustmentBoard of jurisdic-for lack of

tion. affirm.We

I

The record reveals the following 7,2006,facts. At a hearing Auguston the
board)Plainfield Planning (planningBoard conditionallyvoted to approve

applicationan for plan intervenor,site review of the EquipmentTownline
(Townline).Sales, Inc. August 9,2006, administrator,On the town who also

serves as zoning administrator,the official sent a formal written notice of
the planning board’s decision to Townline. The decision stated that the
planning board “has conditionally approved the site plan review for the new

EquipmentTownline Facility,” subject to a specific “precedent condition”
specificand four “subsequent 23, 2006,conditions.” On August after

Townline’s engineers submitted revised planssite addressing the condi-
approval,tions of the planning gaveboard final approval to the application.

petitionersThe challenged planthe site inapproval both superior court
and 5,the ZBA. SeptemberOn they filed a inpetitionverified superior

pursuantcourt to RSA 677:15to review the planning decision,board’s and
6,on September they filed a “Petition to Appeal Planning Board Decision

of Zoning (III)”Issue Under RSA 676:5 with the ZBA. previouslyWe
proceduralresolved issues related to the superior court inpetition Atwater

v. Plainfield, (2007).Town 156N.H. 265 At inissue this appeal is whetherof
the appeal to the ZBA was timely filed.

September 25, 2006,On the ZBA denied appealthe on groundsthe that
it was filed Inlate. a letter to the petitioners’ counsel, the ZBA stated:

The Board ofAdjustment inis receipt yourof “Petition Appealto
Planning Board (III).”Decision of Zoning Issue under RSA 676:5
Under statute,the terms of that appeals to the zoning board must
be made within a reasonable providedtime “as by the rules of the
board.” Section 5.5 of the Plainfield Zoning providesOrdinance
that appeals of matters like subjectthose to RSA 676:5 must be
appealed to the zoning board within fifteen days of the action
which is the subject of the appeal.

Since the appeal was 6,received on September 2006 and the
Planning Board action on which the appeal is based occurred on

9, 2006,August more than fifteen days elapsed and therefore the
zoning board jurisdictionis without to hear the appeal and
therefore declines to anytake action on this matter.
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(1)reconsideration, appealthat: theirarguingformovedpetitionersThe
(2) diddeadline; fifteen-day periodtheandfifteen-daythewas made before

forrequestZBA the23, The denied2006.Augustrun untilbeginnot to
reconsideration.

toallowedcourt. Townline wassuperiortoappealedpetitionersThe
(Town) toeach movedand Townlineof PlainfieldThe Townintervene.

thearguing thatjurisdiction,mattersubjectofcase for lackdismiss the
remedies becausetheir administrativehad failed to exhaustpetitioners

objected.ZBA. The petitionersthetimely appeala withthey had not filed
(ordinance)Zoning Ordinanceof the Plainfieldthat section 5.5They argued

676:5, III appeal;for an RSAdeadlinefifteen-dayfor aprovidenotdoes
reason-theappeal period,thisregarding5.5 is silentsectionthat because

therefore,and, they had filed676:5,1, applies;time standard of RSAable
thearguedalso thatTheytime.”ZBA within a “reasonableappealtheir

thirty-daythan aanything otherclaimingfromestoppedTown should be
administratorzoningandthe town administratorbecauseappeal period

if it were filed withintimelywould beappealthem that theirhad advised
objection, arguingtheirsupplementedlaterThethirty days. petitioners
23, 2006,when theAugustto run untilbegindid notappeal periodthat the

met.had beenapprovalcondition for finalprecedent
filed aobjection, petitionersthesupplementaltheirShortly filingafter

petitionersmotions to dismiss. Thethesummary opposingmemorandum
inrecently revealed astated, that the Town hadthings,otheramong
The“Rules of Procedure.”ZBA did have its ownthat the Plainfieldpleading

The petition-of these rules.unaware of the existencehad beenpetitioners
Plainfield,Adjustment,Board of“Zoning7.1 of theers that articleargued

chapterthat RSAexpressly providesof Procedure”RulesHampshire,New
of the date of thethirty daysZBA be filed withinto the mustappeals676

being appealed.decisionof the administrativesigning
preservefailed to both thepetitionersruled that theThe courtsuperior

do not define “reasonablethe rules of the boardthat becauseargument
time,” estoppela and thethey filedwithin “reasonabledays,time” as fifteen

in for reconsidera-not them their motionthey did raiseargument because
board’splanningruled that thethe ZBA. The trial court alsotion before

9,Augustonripe appealissue was forregard zoningto thedecision with
ZBAan with theTherefore, appealdid not filepetitionersbecause the2006.

9, untimely. appealThisappealtheir wasdays Augustfifteen ofwithin
followed.

II

itthe trial court erred whenargue thatpetitionerstheappeal,On
(1) began to run onappeal periodtheappealtheir because:dismissed
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23, 2006, the date ofAugust planningthe board’s final ofapproval
(2)review;Townline’s for ifapplication plansite even the appeal period

9,began to run on theirAugust appeal timelywas filed because the rules of
zoning providethe board for a thirty-day appeal;deadline for an RSA 676:5

(3) fifteen-daythe inappeal period set forth section 5.5 of the ordinance
apply,does not and the filedpetitioners appealtheir “within a reasonable

(4)time”; and the Townshould be fromestopped asserting the untimeliness
of appeal.the The Townand Townline appeal period begancontend that the
on 9.August They arguealso that we should decline to address the
remaining arguments petitionersbecause the failed to raise them in their
motion for reconsideration before the ZBA.

in“Generally, ruling upon dismiss,a motion to the trial court must
allegationsdetermine whether the in plaintiff’scontained the pleadings

sufficiently uponestablish a basis which may granted.”relief be Provencher
Assoc., 848, (1998).v. Buzzell-Plourde 142 N.H. 852-53 In making this

determination, court normallythe would allaccept pleaded byfacts the
plaintiff as true and view those facts in the light most favorable to the

However,plaintiff. Id. at 853. when “the motion to dismiss does not
challenge sufficiency but, instead,the of the plaintiff’s legal claim raises

defenses,certain trialthe court must look beyond plaintiff’sthe unsubstan­
allegations determine,tiated and facts,based on the whether the plaintiff

sufficientlyhas demonstrated his toright claim relief.” Id. (quotation
omitted). An assertion that a claim should be dismissed because the trial

jurisdictioncourt lacks to hear the claim due to the plaintiff’s failure to
exhaust its administrative remedies is one such defense. upholdWe will a
trial inrulingcourt’s such a case unless its decision not supported byis the
evidence or is legally erroneous. Mt. ValleyMall Assocs. v.Municipality of

(2000).Conway, 642,144 N.H. 647

Ill

We first address the petitioners’ thatargument the trial court erred
when it dismissed their appeal because the appeal period began to run on

23, 2006, not,August found,and 9,as the trial court Auguston 2006. The
petitioners argue 9,that because the planning board’s August 2006vote to
conditionally approve the application for site plan review contained a

condition,precedent it awas not final appealable decision.According to the
apetitioners, issue iszoning appealablenot until a boardplanning renders

its final approval of the site plan. We disagree.
The question of when a planning board decision interpreting a zoning

ordinance appealable presentsbecomes an statutoryissue of construction.
interpretationThe application law,and of a questionstatute is a of and we

review the superior court’s onruling that issue de novo. Cardinal Dev.
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710,157 N.H. 713Adjustment,Zoning Bd.v. Town WinchesterCorp. ofof
foundstatute, languagethefirst examine(2008). aconstruing “[w]eWhen

ordinarythe andplainascribewepossible,and wherein the statute
Trust,Estate Inv.Place RealGarrisonAppealused.”meanings to words of

omitted). However, not(2009) do“[w]e539, (quotation542159 N.H.
context of the. . within thein isolation . butphrasesandconsider words

intent andwhole,” legislature’sdiscern thein order to “betterastatute as
tosoughtor purposein of thelight policystatutory languageinterpretto

Marcoux,Elks v.LodgeFranklinstatutory scheme.”by thebe advanced of
(2003).581, 585149 N.H.

languagethe of twowe considerpresented,questionTo decide the
2009) in677:15, (Supp. provides,IRSAstatutory provisions.related

part:pertinent

of the boardby any planningdecisionaggrievedAny persons
courtsuperiorto themay presentorconcerning plata subdivision

verified, illegalisforth that such decisionduly settingpetition,a
specifying groundsin and thepartin whole oror unreasonable

or unreasonable. Suchillegalclaimed to bethe same isupon which
after thedaysto the court within 30presentedbepetition shall

thedisapprovevoted to orapprovethe boardupondate which
not to boardapply planningshallparagraphapplication____This

to RSAadjustment pursuantofto the boardappealabledecisions
676:5, III.

(2008), turn, for to a board676:5, procedures appealsin forthIII setsRSA
in pertinent part:Itadjustment. provides,of

review, planningor site theIf, planin the exercise of subdivision
uponor which is basedanymakes decision determinationboard

construction,ordinance, anyzoning uponof the orthe terms
ordinance,zoningthe whichapplicationor ofinterpretation,

ifadjustmentof it had beento the boardappealablewould be
officer, maydecision beadministrative then suchbymade the

under this section ....adjustmentto the ofappealed board

(2008) adjustmentto the board of676:5, “[ajppealsI states thatRSA
anymay by... be takenpowersmatter within the board’sconcerning any

time,taken within a reasonableappeal shall beperson aggrieved____Such
the . . . .”by the rules of boardprovidedas

676:5,677:15, I, III establish twoand RSAtogether,Read RSA
board,planning depend­of theof from a decisionseparate appealavenues

147N.H.Gilford,v. Townnature of the claim. Seeing upon the Hoffman of
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superiorto the(2001). directlydecisions85, 88 may appeal planningA party
However, makes677:15,1. planningthe boardwhento RSApursuantcourt

ordinance, anyorzoning uponof thethe termsupona decision “based
ordinance,” partyazoningof theconstruction, applicationorinterpretation,

adjustment pursuantboard ofzoningthat to theappealmust first decision
ahas rendered676:5, adjustmentofOnlyIII. after the boardto RSA

court to RSAsuperior pursuantto theappealedthe issue bemaydecision
2009).(Supp.677:4

677:15,1, issuesplanningmakes clear thatofplain languageThe RSA
has voted tocourt when the boardsuperiorfor to theripe appealare

are to beappealsthe and that suchdisapprove application,orapprove
However, RSAdisapproval.of that orthirty days approvaltaken within

677:15, I, requirements appealsfrom theseexempts appealspecifically
676:5,III, turn,in676:5, III. of RSAplain languageto RSA Thepursuant

orapplyingmakes a decisionplanningthat when a boardmakes clear
theordinance, appealeddecision must be toa thatinterpreting zoning
forthe set forthadjustment pursuant proceduresof tozoning board

I,676:5,676:5. RSAadjustmentto the board of under RSAappeals
time, astaken within a reasonableappealsthat such “shall beprovides

board,” the appealthe of the but is silent as to whenprovided by rules
look to thelanguage,run. direction from the webegins to Absentperiod

by statutoryto be advanced the schemepolicy purpose soughtoverall and
Psychologists,v. N.H. Bd. 138to aid in our determination. See Smith of

(where(1994)548, 551 remedyto for violation of timeN.H. statute silent as
limit, ofstatutory appropriateto determine modegoalscourt looked to
enforcement).

noted, 677:15,1, 676:5, III togetherand createAs we have RSA RSA
decision is basedprocesses planningtwo when a boardseparate appeal

the statutes allow a tozoning planning partyboth and issues. Whileupon
directly to theplatissues associated with a or subdivisionappeal planning

court, layer of at the localthey providealso for an initial reviewsuperior
application zoningor of ainvolving interpretationlevel for decisions the

thisHoffman, legislature provided147 N.H. at 88. The hasordinance.
zoninguniform of local laws.”layer applicationinitial of review “to ensure

and to bepolicy purpose soughtId. at 88. believe that the overallWe
statutory by interpretingscheme is best served RSAbyadvanced this

676:5, a ordinancezoningIII to mean that a board decision aboutplanning
made. This willto the ZBA when such a decision isripe appealableis and

by planningerrors made thezoning any allegedallow a board to correct
agree withearly application process.as in the review Wepossibleboard as

planningthat therequirecourt that “it makes little sense tosuperior-the
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to the ZBAa canparty appealfinal beforeplanof a site beapprovalboard’s
theas whethersomething as fundamental‘includinga issuezoningon

”ordinance.’by zoningtheuse is allowedproposed
planningwait until a boardrequiring partyin a toThis is not a case which

bring appealto thedisapprove applicationor theapprovehas tovoted
resources. Piane v. Townjudicial or administrativeapplybetterwould Cf.

(1978) favorably upon883, lookingof less(policyN.H. 884Conway, 118of
judicialappliesin civil cases betterinterlocutory appealsforrequests

out,resources). point planningthe Town and Townlinecontrary,To the as
Zoningmeetings.of reviews andmay involve monthsboard reviews

very beginningat theby planningmade a boardare oftendeterminations
by planningdecisions asubsequentreview andapplication process,of the

Allowing orzoningthese determinations.uponboard are often based
challenginga final vote of the board beforeto wait untilrequiring parties

inefficient, significantimposewould be and wouldzoning determinations
matter,a itapproval. practicalsite Asapplicants seeking planonhardship

of a board’squestion planningto resolve the whethermakes far more sense
early aszoningof ordinance is accurate asapplicationor theinterpretation

process.in the reviewpossible application
I, 676:5,677:15, IIIin of or RSANothing plain languagethe RSA

of thecomplete its considerationplanningthat the board firstrequires
review, satisfyapplicantin a or that theplanissues involved siteplanning

zoningto the boardimposed plan application prioron a sitethe conditions
Indeed, 676:5, speaksIII ofappeal.issues on RSAconsidering zoningthe

review,”and,plan“in of... sitedeterminations made the exerciseappealing
677:15, vote toidentify planningnot the date of the boardunlike RSA does

theupon appealthe as the date whichdisapprove applicationorapprove
begins to run.period

“prece­of aplanning impositionthat the board’spetitioners argueThe
to the of antiming appealsite is “criticalplan approvaldent condition” to its

it after the conditionpetitioners, onlyin to the isAccordingthis case.”
approvalthat there is a “final that is a ‘decisionhas been satisfiedprecedent

party may appeal.”an aggrievedof the board’ from whichplanning
However, in involvesupport propositionthe cite of thispetitionersthe cases

undersuperiordecisions to the court RSAplanningdirect of boardappeals
(2006),154 610 or677:15, Derry,v. Town N.H.Prop. Groupsee Portfolio of

Merrimack, 12536:34, Realty v. Townits RSA see Sklarpredecessor, of
(1980),Board,(1984); 120 N.H. 388Totty Planningv. GranthamN.H. 321

Planningby Winslow v. Holdernesspart groundsoverruled in on other
(1984). onlythat finalBoard, 262, 269 these cases hold125 N.H. While

may appealedthatplanninga of the board beapproval constitutes decision
677:15, superiortheagreeto RSA we withsuperior pursuantto the court
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court that 676:5,III,“there is no indication either in these or incases RSA
that the parties must wait for final of the siteapproval plan theybefore
bring appealan to the ZBA challenging planningthe board’s interpretation
or application zoningof a ordinance.”

Because none partiesof the contends that the todecision condition­
ally the forapprove application plan 7,site review was made on August we

did,assume without deciding, as the trial court that ofthe date the decision
was 9.August approveThe board voted to plan hearingTownline’ssite at a
on 7.August planningThe board then informed Townline that it had

the inapproved plansite a letter dated August 9.While the planning board
aimposed condition onprecedent approvalfinal of the overall plan,site the

condition did not implicate any Therefore,issue toappealable the ZBA. as
superior found,the court “Although planningthe board may not have

rendered final approval 23,of the plan Augustuntil it alreadyhad made a
decision regarding the issue onzoning August 9.”

IV

We next consider petitionerswhether the timelyfailed to file appealtheir
theybecause did not file dayswithin fifteen of Augustthe 9 decision. The

(1)petitioners argue: that the rules of the zoning provideboard for a
thirty-day (2)deadline for an appeal;RSA 676:5 regardless of whether the
rules of the apply,board the fifteen-day appeal period set forth in section
5.5 of the ordinance apply,does not and petitionersthe filed their appeal

(3)within a time”;“reasonable and ifeven their appeal period is fifteen
days, the Town should be estopped from asserting the untimeliness of the
appeal. superior ruled,The court and the Town and Townline argue on
appeal, that the petitioners failed preserveto these arguments because
they did not raise them in their motion for reconsideration before the ZBA.

agree.We

(2008)677:3,1RSA provides, in pertinent part:

appealNo anyfrom order or decision of zoningthe board of
adjustment... shall be taken unless appellantthe shall have made
application and,for rehearing... when such application shall have

made,been groundno not set forth in applicationthe shall be
on,urged, relied or given any consideration aby court unless the

court for good cause shown shall appellantallow the to specify
additional grounds.

“The statutory scheme is based upon the thatprinciple the local board
should have the first opportunity to pass upon any alleged errors in its
decisions so that the maycourt have the benefit of the board’s injudgment
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Wilton,v. TownFamily Realty TrustBlagbroughhearing appeal.”the of
omitted). Thus,(2006) if a fails to setparty234, (quotation238-39153N.H.

ZBA’sto therespecterrors withrehearing allegedforforth in its motion
thein an togrounds appealthosedecision, raisingis frompartythe barred

shown, Id.court, cause orders otherwise.goodforcourt unless thesuperior
at 239.

level, thisappealand on tocourtargued superiorat thepetitionersThe
onlythe hadpetitionersit concluded thatcourt, ZBA erred whenthat the

to the ZBA. Theboard’s decisionplanningto thedays appealfifteen
petitionerstheargumentthis becausecourt declined to addresssuperior

ZBA.they filed with thefor reconsiderationraise it in the motionfailed to
the record.supported byruling amplycourt’s issuperiorThe

tojurisdictionthat it lackedthe ZBA concludedreflects thatThe record
I,676:5, appeals to berequiresbecause RSAappealpetitioners’hear the

board,” and,time, the rules of thebyas providedfiled “within a reasonable
ofZBA, appealsthat“provides5.5 of the ordinanceaccording to the section

zoningmust to thesubject appealedto RSA 676:5 bematters like those
subject appeal.”the of thedays of the action which iswithin fifteenboard

9,made on and theAugustdecision had beenplanningBecause the board’s
6, jurisdictionZBA concluded that it lackedtheappeal Septemberwas filed

reconsideration, arguing thatmoved forappeal. petitionersto hear the The
deadline, appealand that the15-daymade before theappealtheir was

however,not,didAugust petitionersuntil 23. Theperiod begindid not
appeal periodof the waslengththe ZBA’s conclusion that thechallenge

reconsideration,motion for thethe denial of theirdays. Followingfifteen
filedcourt. The Town and Townlinesuperiortopetitioners appealed

objection,In thedismiss, objected. theirpetitionersto to which themotions
did not toapplythat section 5.5 of the ordinanceinitially arguedpetitioners

676:5, applicationof anplanning approvalIII of the board’sappealan RSA
that, day appeal periodthe 15They “[s]incereview. assertedplanfor site

the ‘rules of the board’apply§in does not andset forth 5.5 of the Ordinance
then the Court mustperiod,to a timespecificare otherwise silent as

the ZBA within aappealfiled their withplaintiffsdetermine whether the
” objection, the Townpetitioners’In to theresponse‘reasonable time.’ its

did, fact, which wereprocedure,ZBA in have rules ofthat thestated
available at the Town office.

theThereafter, summary opposinga memorandumpetitionersthe filed
time,for the first that RSAargued,The petitionersmotions to dismiss.

“shall beto the statute676:5,1, appeals pursuantclear that takenmakes
board,”time, the andby the rules ofprovideda reasonable astaken within

in such casesactually appeal perioddefine thethat the rules of the board
dismiss, theIn on the motions todays. rulingnot fifteenthirty days,to be
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superior acknowledged “may petitioners’]court that there be merit to [the
argument” applicablethat the rules of the board do not define “reasonable

brought thirty daystime” as fifteen and that an within of thedays, appeal
sufficient,planning board’s decision is ruled that it would not considerbut

petitionersthe issue because the failed to raise it in their motion forhad
reconsideration with the ZBA.

appeal, petitioners theyOn the that should be barred fromargue not
arguing length periodthat the of the isappeal thirty days theybecause
were not “aware the ZBA’sof existence of the Rules of Procedure ... until

court,well after their to the bestappeal superior despite their efforts to
appealdetermine when an To the the petitionerswas due.” extent that

argue “goodthat this to allow inprovides cause” them to raise the issue
ZBA,superior court the fact that was notdespite it raised at the we find

this argument unpersuasive.

676:5,1,RSA makes clear that the ZBA’s procedurerules of dictate
length appealthe of period. representedthe The Town in its pleadings at

the trial court that the ZBAlevel has rules that are for inspectionavailable
at the Town office. Townline has onrepresented appeal that the rules of
procedure were available for public inspection at the Plainfield Town

throughoutClerk’s Office the period.entire Theappeal petitioners have not
challenged representation.either Nor have the assertedpetitioners that
they arequested copyever of of procedure Town,the ZBA rules from the
or that they any pointat went to Townthe Clerk’s Officeand asked to see
the rules of procedure.

The alsopetitioners argue that the insuperior court erred dismissing
because,their appeal regardless of the ZBAwhether rules of the apply, the

fifteen-day period setappeal forth in 5.5 of zoningsection the ordinance
does not apply, petitionersand the their appealfiled within a “reasonable
time.” Again, the record petitioners’reflects that the formotion reconsid­
eration did challengenot the thatZBA’sconclusion the of thelength appeal
period Therefore,days.was fifteen superiorthe court did not err when it
declined to this argument.consider

Finally, the petitioners argue that insuperiorthe court erred dismissing
their appeal the estoppedbecause Town should claiming anythingbe from
other than a thirty-day appeal period. According petitioners,to the the
town zoningand administrator thirty daysinformed Atwater that she had

2006,7,from August decision,to appeal planningthe board’s and the
petitioners reasonably relied upon that date when theirfiling appeal. The
trial court todeclined address argumentthis because the petitioners failed
to raise it in motion forthe reconsideration thethey filed with ZBA. The
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court,trialfirst time at theraised for thethat the issue wasindicatesrecord
tomotionsand Townline’sto the Town’sobjectionpetitioners’in the

consider it.declining tobynot errtrial court didAccordingly, thedismiss.
beganappeal period676:5RSApetitioners’that thewe concludeBecause

forof the applicationapprovalconditionalthe board’splanningto run with
by declining todid not errreview, the courtsuperiorand thatplansite

we affirm.remaining arguments,the petitioners’address

Affirmed.
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