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the“knowingly cause[d]that the defendantThey require proofmurder.
the death of under“recklessly [the victim]cause[d]of or[the victim]”death

humanto the value ofan extreme indifferencemanifestingcircumstances
gun” respectively.ain the back with“by shootinglife” [the victim]

indictments, robbery isTherefore, alleged attemptedtheunder these
fact; provedfact that must beit is not an ultimatemerely evidentiaryan

Fielders,535-36; 124125 N.H. atSefton,doubt. Seebeyond a reasonable
N.H. at 313.

in thedenyingthat trial court did not errwe hold theAccordingly,
that theargumentto exclude evidence ordefendant’s motion in limine

death.”to at the time of hisattempting victim]was rob“[defendant [the
greater protec­affords the defendant noBecause the Federal Constitution

tion, analysis.a federal United States v.separatewe need not undertake
(5th Cir.), denied,Brackett, 1396, cert. 522 934113 F.3d 1399-1400 U.S.

(1997); 125 N.H. at 535-36.Sefton,

and remanded.Affirmed

DugganBroderick, Conboy, JJ.,C.J., Dalianis, concurred.and and
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Michael A. Delaney, attorney Strelzin,general (Jeffery A. senior assis-
tant attorney general, brief,& a. on the and Mr. Strelzin orally), for the
State.

Rothstein,David M. deputy defender,chief appellate and Richard
Guerriero, defender, Concord,public brief,of on the and Mr. Rothstein
orally, for the defendant.

DALIANIS, defendant, Addison,J. The Michael was by juryconvicted a of
conspiracy (2007),to commit robbery, see RSA 629:3 and armed robbery,

(2007).see RSA 636:1 He appeals, arguing (McGuire,that the Trial Court
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J.) chargedbeen withvenire that he had alsoinforming jurythebyerred
slangof or codeby admittingand evidencepolicemurder of a officerthe

affirm.co-conspirator.and his Wethe defendantconversations between
morning in Octoberfollowingrelevant facts. Onesupportsrecord theThe

friends, Bell-Rogers, ShipleyAntoine Teresia2006, and histhe defendant
Swist, for a convenience store tolookingin a carAngela ridingand were

and thatthey “hungry”said that wereBell-RogersThe defendant androb.
“they lookingthat were fortouching,” which meanttheir “ribs were

inThey robbingconsidered one storemoney place... or a to rob.”
Manchester, were there.against peoplethen decided it because therebut

store,FarmsLondonderry to a CumberlandthroughThe four traveled
andthey hungrysaid that wereBell-Rogers againthe defendant andwhere

robbing the Cumberlandtouching. deciding againsttheir were Afterribs
stores, they at a 7-Elevenstoppedand a series of other convenienceFarms

theyin lot. As madeparkingin Hudson where there were no cars thestore
store, their earlier com-they again repeatedto rob the 7-Elevenplans

store, a at theThey pointed gunthen entered the and the defendantments.
took the cash drawer.Bell-Rogersclerk while

robberyto commit andcharged conspiracyThe defendant was with
trial, to the from introduc-robbery. prohibitarmed Before he moved State

antouching” Following“I’m and ribs are statements.ing hungry” “mythe
evidentiary hearing, the motion was denied.

selection, judge began proceedingsthe trial theday juryOn the first of
jurors charges.the about the She stated: ‘We’reby telling prospective

a for the case of The Newgoing choosing jury morningto be this State of
chargedMichael Addison. Mr. Addison is with oneHampshire versus

robbery.”armedrobberycount of to commit and one count ofconspiracy
instruction, an instructiongave following uponThe court then the based

(1992):107,VandeBogart,in v. 136 N.H. 113-15given State

inyou youI will be candid with and inform that the defendant
shooting. . . has indicted for the death ofthis case been

in ThatBriggsPolice Officer Michael October 2006.Manchester
orguiltcase has not been tried and so the defendant’s innocence

is innocent ofpresumedhas not been determined. The defendant
charges,he is on the unless and until thecharge, presentthat as

BriggsGa reasonable doubt. Theproves charge beyondState that
totally charges nothingto the and has topresentcase is unrelated

on theseguilt charges.do with the defendant’s or innocence

I case is that it hasBriggsGThe reason mention the Officer
inmuch in local and local radio andgarnered publicity newspapers

I or heard oryoutelevision broadcasts. assume most of have read
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case,seen something about that or the charges presently before
read,the Court. The fact you maythat have heard or seen

something about the present charges shootingor the death of
Officer inBriggs does not and of itself disqualify you servingfrom

jurorsas in this case.

To impartial jurorbe a fair and youdoes not mean that must
come into the trial with no impressioninformation or about the
defendant in this case. To be a fair impartial jurorand it is
sufficient you lay yourthat can aside preconceptions, biases or
opinions and render a verdict based on the evidence inpresented
this duringCourt this trial.

I have been candid with you and it is thatimperative you be
candid with me. If you youfeel that putcannot aside any
impression, opinion or you maybiases have of this case or this
defendant, you must tell me that.

The court gave instruction)this instruction (VandeBogart over the defen-
objection.dant’s The court then proceeded dire,with voir empanelling a

jury.
On appeal, the defendant argues that the VandeBogart instruction

violated his state and federal rightsconstitutional to a fair trial before an
CONST, CONST,impartial jury. I,See 15,17,35;N.H. pt. arts. U.S. amends.

V, VI, XIV. He also argues that the trial bycourt erred admitting evidence
of the slang or code conversations with his co-conspirator. He asserts that

allegedthese errors entitle him to a new trial.

I. VandeBogart Instruction

The defendant argues that the trial court erred by giving the
VandeBogart instruction to jurythe venire because the facts and circum-

instances VandeBogart differed from those in this case and because
VandeBogart was based upon flawed reasoning. disagree.We firstWe
address the defendant’s Constitution,claims under the State and cite

opinionsfederal guidance only. Ball,for 226, 231,State v. 124 N.H. 233
(1983).

“It is a fundamental ofprecept systemour of justice that the
defendant has rightthe to bybe tried a fair impartialand jury.” State v.
Weir, (1994)671, omitted).138 N.H. 673 (quotation juroraGenerally, is
presumed Rideout,to be impartial. 363, 365(1999).State v. 143 N.H. When

juror’sa impartiality questioned, however,is the trial dutycourt has a to
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anyit thatappearsId.juror “[I]fthe is indifferent.whetherdetermine
Weir, 138indifferent, aside on that trial.”juror] shall be setnotjuror [theis

omitted). in voir dire ismanner which(quotation “[T]heN.H. at 673
trial State v.judge.”of thewholly within the sound discretionconducted is

omitted).(2009)583, It is well-settledWamala, (quotationN.H. 594158
is a determinationprejudiceis free fromjurora prospectivethat whether

dire, v.trial court on voir Statebyin first instance themade theto be
(1980),denied, and that on99, 102, 449 U.S. 879Gullick, cert.120 N.H.

tojuryof thetestimony empaneleddire“evaluate the voirappeal we will
Laaman, 114v.jury was selected.” Stateimpartialwhether andetermine

(1975).denied,794, (1974), 423 U.S. 854cert.N.H. 800
simplehis conviction forappealedVandeBogart,In the defendant

jury paneltheassault, by informingtrial court erredthat theclaiming
murder.first-degreeindicted forthat he had beenduring voir dire

an incidentcharge arose fromN.H. at 108. The assaultVandeBogart, 136
murder, showed that the murder investi-and the recordunrelated to the

attention, focusedof media some of whichgreata dealgation had received
from Montana whoparoleefact that he was athe defendant and theupon

sex offenses. Id.priorconvicted of threehad been
or to dismiss the assaultchangemoved for a of venueVandeBogart

murder indict-surrounding thearguing coveragethat the mediacharge,
chargea fair trial on the assaultreceivinghim frompreventment would

jury. Id. at 109.impartialensure anadequatelyand that voir dire could not
selection,motions, day juryand on the first oftrial denied theThe court

jurors an instructionobjection, gave prospectivetheover the defendant’s
Id. the trialupheldthe trial court here. Wegiven bysimilar to the one

instruction, the issue as “whether theframingto thegivecourt’s decision
murderof the defendant’spanelto inform the entirecourt’s decision

they fairlycouldjurorsto the as to whetherquestionindictment and then
juryensured that the wascase[]in the misdemeanorconsider the evidence

instruction,that, thegivingin theId. at 111. We observedimpartial.”
trial courtVandeBogart

confrontingproblemthe most difficulthighlighted juryfor the
The court wasability impartial.in terms of their to remainthem

jury immediately legal principlestheexplainto to thethen able
in to ensure thatapplyand orderthey would have to understand

toBy directly referringafforded a fair trial.the defendant was
the ofpanelinformedemphaticallythe courtpretrial publicity,

toopportunitythem angaveandduty impartialtheir to be
regard.in thisor doubtsany reservationsexpress
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conducting by givingId. held that the trial court did not err in voir direWe
111,the instruction as it did. Id. at 115.

in trialanalysis VandeBogart principleOur reinforced the that the
duty jury capable beingcourt’s constitutional is to a that is ofempanel

jurorand that of each or notimpartial, degree knowledge may maythe
not of this issue.charges necessarilyhave about unrelated is determinative

Here, in thatVandeBogart, many prospectiveas the record indicates
jurors, coverage, knowledge shootingas a result of media had some of the

offense,death of the defendant’s indictment for that orBriggs,Officer both.
Nevertheless, jurorseach of the selected stated under oath that he or she

a upon only presentedcould render verdict based the evidence at trial. The
fact that several of the venire not thatmembers who were seated admitted
they already opinion robberyhad formed an about the charge demon­

that judge’s questionsstrates the trial were sufficient to uncover any bias
(1982).Lister, 603,or 122prejudice among jurors.the State v. N.H. 606

The defendant that inreasoningclaims our is flawedVandeBogart
because it “that thepresumes alreadyentire venire has been broadly
exposed to highly publicizedinformation about the case.” Similarly, he

that, byargues informingnot the venire of the murder charge, the trial
court could have “tainting” jurorsavoided who little nothingknew or about

above, however,Briggsthe case. As noted the State Constitution requires
that an accused a by impartialreceive trial a fair and It notjury. does
require juror“that totally ignorant[a] be of the facts and issues involved.”
Laaman, omitted).114 swift,N.H. at 800 “In(quotation daysthese of
widespread communication,and diverse methods of an canimportant case

expectedbe to arouse inpublic vicinitythe interest of the the and scarcely
any of those best toqualified jurorsserve as will not have formed some

omitted).orimpression opinion as to the merits of the case.” Id. (quotation
“To hold that the any preconceivedmere existence of notion to guiltas the

accused, more,or innocence of an without is sufficient to rebut the
of apresumption prospective juror’s impartiality to anwould be establish

omitted).impossible (quotationstandard.” Id. “It is sufficient if jurorthe
laycan aside his impression opinionor and render a verdict based on the

omitted).evidence inpresented (quotationcourt.” Id.

VandeBogartThe instruction in this givencase was to determine
juror laywhether each could aside orimpressions opinions and render a

verdict upon presentedbased the evidence in court. It may preventedhave
which,a situation in hearingafter details robbery charge,about the a

jurorseated realized that the defendant was the same individual ofaccused
shooting Briggs, thereby potentially requiring a mistrial. torespect“[W]ith
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trialjudgmenton the of theprimarythink... reliancepretrial publicity, we
Smart, 639, and(quotation136 N.H. 653sense.” State v.goodcourt makes

(1993).denied, of thatomitted), judge510 917 “Thecert. U.S.brackets
effect,its andin the is said to have hadpublicitycourt sits the locale where

ownany prejudiceof such claim of h[er]to evaluationbrings h[er]
athat influencemightand extent of news storiesperception depthof the

omitted). Here, to the trialwe deferjuror.” (quotationId. and brackets
waywas the best tothat candidness with the venirejudge’s determination

guiltthe defendant’s orjury, capable determiningan ofimpartialensure
it.solely uponinnocence the evidence before

inreasoningthat oursimilarly reject argumentthe defendant’sWe
heavily jurors’it “relies too on assurancesis flawed becauseVandeBogart

impartialitytrial court’s determination of the oftheythat can be fair.” “The
selected, essentially credibility,a of demeanor and isjurors questionthe

Weir, (quotationsat 673-74 andspecialentitled to deference.” 138 N.H.
omitted). Here, judgethat the trial called allellipsis the record reveals

to themjurors individually question possibleto the bench aboutpotential
in inseating jurors part uponhave her decisionsmaybias. While she based

assurances, juror’sthe trial was also able to observe eachjurors’ judgethe
credibility.or herregardingdemeanor and make her own determination his

us, say unsustainablythe record before we cannot that the trial courtUpon
in giving jury VandeBogartexercised its discretion the the instruction.

greater protectionoffers the defendant noThe Federal Constitution
Id.; Pattonregardthan the State Constitution with to his claims of error.

(1984).Yount, 1025, Accordingly,v. 467 1038-40 we reach the sameU.S.
result under the Federal Constitution.

SlangII. or Code Conversations

trial,At that andShipley Bell-Rogersand Swist testified the defendant
phrases hungry” “my touching” justused the “I’m and ribs are before the

torobbery phrases they looking placeand that these meant that were for a
inargues admittingrob. The defendant that the trial court erred these

jurystatements as evidence from which the could have concluded that he
robberies, “onlyhad committed other because seasoned robbers would

... conduct.” This “‘baddevelopedhave code words to describe their
inference,” contends, Thus, argues,he his defense. heprejudicedcharacter’

failingthe trial court erred in to exclude the evidence under New
404(b)Rules of Evidence and 403.Hampshire

determiningdeference in theWe accord the trial court considerable
evidence, anadmissibility of and we will not disturb its decision absent

Giddens, 175,v. 155 N.H. 179unsustainable exercise of discretion. State
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(2007). that discre-To demonstrate the trial court exercised unsustainable
tion, ruling clearlythe must the was untenable ordefendant show that

of case. Id.prejudiceunreasonable to the his

404(b) provides:Rule

crimes, wrongs,Evidence other or acts is not toof admissible
prove personthe character of a in order to show that theperson

however,conformity may,acted in therewith. It be foradmissible
motive, intent,other such aspurposes, proof opportunity,of

preparation, knowledge, identity, or absence of mistake orplan,
accident.

evidence,Ordinarily, theprior followingto admission of such the three
(1)determinations be made: that themust evidence is relevant for a

(2)purpose other character or isdisposition; proofthan that there clear
(3)offenses;that the defendant committed the theprior prejudiceand that

to the outweighdefendant does not thesubstantially probative value of the
(1994).Martin, 508, Here, however,evidence. State v. 138 N.H. 518 Rule

404(b) chargeddoes not The defendant wasapply. conspiracywith to
commit robbery, required prove agreedwhich the to thatState he with one

629:3,1.or personsmore robbery.to commit See RSA The evidence at issue
is direct the Bell-Rogersevidence of defendant’s with toagreement commit
the robbery, accordingly, crimes,and does not constitute evidence of “other

Martin, 518;orwrongs, Kulikowski,acts.” atSee 138 N.H. State v. 132
281, (1989).N.H. 287 “The testappropriate admissibilityfor in this

instance, therefore, 403,is contained in of permitsRule Evidence which the
exclusion of relevant evidence if probativeits value is substantially out-
weighed by danger Martin,the of unfair prejudice.” N.H. at138 518

omitted).(quotation

unfairlyEvidence is ifprejudicial primaryits orpurpose effect is
to appeal sympathies, horror,to a itsjury’s arouse sense of provoke its
instinct to punish, triggeror other mainsprings of human action that may
cause a jury to base its decision somethingon other than the established
propositions Ainsworth, 691, (2005).in case.the State v. 151 N.H. 696

not,prejudice course,Unfair ofis detrimentmere to a defendant from the
tendency of provethe evidence to inguilt, which sense all evidence offered
by prosecutionthe is Giddens,meant to be prejudicial. 155 N.H. at 180.
Rather, the prejudice required to predicate reversible error is an undue
tendency to ainduce decision theagainst defendant on some improper
basis, thatcommonly charged.one is emotionally AmongId. the factors we

(1)consider in theweighing evidence are: whether the evidence would have
(2)great impacta emotional aupon jury; potentialits for appealing to a
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(3) the issueto whichthe extentoutrage; andorsense of resentmentjuror’s
evidence, orstipulationotherbyit offered is establishedisupon which

(2009). is in the366, 378 “The trial courtHowe, 159 N.H.v.inference. State
testimony, andparticularofimpactthegauge prejudicialtopositionbest

State v.remedy prejudice.”thatnecessary toaresteps, any,ifwhat
(2000) and brackets316,Sonthikoummane, (quotation324145 N.H.

ruling on thelatitude whenomitted). court broadThus, the trialgivewe
Id.evidence.unfairly prejudicialofadmissibility potentially

that theproveat issue tothe evidenceHere, offeredthe State
629:3,robbery. See RSAto commit theBell-Rogersagreed withdefendant

other, Shipley’sandwith Swist’scoupledto eachTheir commentsI.
motives, plansandcriminal intentagreed-uponreflected theexplanations,

occurredThe conversationsco-conspirators.and hisof the defendant
the four wererobberythe whilejustthe hours beforeduringtimesseveral

short, highlythe evidence wasrob. Inplaces toobserving potential
charged.of the crimeprobative

itssubstantially outweighMoreover, does notits effectprejudicial
are“my“I’m and ribshungry”the wordsvalue. Neitherprobative

typethe of evidenceconstituteexplanationsthe witnesses’touching,” nor
of horror.or arouse its sensejury’s sympathiesaappealthat would to

sufferedpotentiallydefendant could haveacknowledge that theweWhile
aslang that he wasfrom the code orby jury inferringtheprejudice

substantiallyrobber,” any prejudicethat suchwe do not think“seasoned
evidence, that thesayand we cannotvalue of theprobativetheoutweighs

denyingin the defendant’sits discretionunsustainablytrial court exercised
motion.

thisthat failure to excludearguesthat the defendantTo the extent
I, HampshireArticle 15 of the Newunder Partrightsviolated hisevidence

Amendments to the Unitedthe Fifth and FourteenthandConstitution
and, accordingly,Constitution, argumentsthesehe has not briefedStates

(2003).47,Blackmer, 49149 N.H.them. See v.we decline to address State

Affirmed.

Conboy, JJ.,Duggan, Hicks, concurred.Broderick, C.J., andand


