
480

in jurisdic­offenses an out-of-state“reasonably equivalentthat werethose
omitted).707, and The issue before(quotation emphasisat 708-09tion.” Id.

5502.01(c).nor Ourapplyin us neither to construe Saf-Crequiredus Hull
265:82-b, II,under aequivalencyin that case to RSAholding pertained

has thesentencing, registrationsex offendersentencing provision. Unlike
agenciesof a means for law enforcementpurpose providingadministrative

the whereabouts and levels ofregardingin to share informationthis State
Governor,sex offenders. Horner v. 157 N.H.dangerousness of convicted

(2008).400, 403 requiredthe evidence to sustainconsidering whetherWhile
necessarilywould sustain a convic­jurisdiction’sthe out-of-state conviction

632-A:2,1(b) may sentencingin the context oftion under RSA be relevant
offenses, to the of sex offendersubsequent purposefor it is not relevant

in thereasoningwe decline to extend our Hull toregistration. Accordingly,
registration.context of offendersex

Reversed.
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(KarenMichael A Delaney, attorney Huntress,E.general assistant
brief,attorney general, on the and Peter Hinckley, assistant attorney

general, orally), for the State.

P.A.,Sharkey, Manchester,Kenna & of and Bookman &Al-Marayati of
Melrose, (BruceMassachusetts brief,E. Kenna on the and D.Ghazi
Al-Marayati orally), for the defendant.

Sup.Hicks, In interlocutory 8,J. this appeal, defendant,see Ct. R. the
Glenn, Jr., J.)Charles challenges rulingsthe of the Superior Court (Barry,

(1)denying his: motion to pendingdismiss all indictments on the basis of
(2)double jeopardy; motion to upon prosecutorialdismiss based miscon-

(3)duct; and motion in limine to exclude robbery.evidence of affirmWe
and remand.

The following facts are taken from the interlocutory appeal statement
orders,and the trial court’s 20, 2006,or are undisputed. JanuaryOn a
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degreecounts of firstthe defendant on alternativegrand jury indicted
(2007), murder,murder, see RSAdegree630:l-a and secondsee RSA

(2007). theallegedmurder indictment thatdegreeThe first630:l-b
before,cause the death of Leonard Gosselinknowinglydefendant “did

of, to commitafter, attemptingin the commission or whileengagedwhile
wit, by shootingadeadly weapon, gun,armed with a torobbery while

deadly degreein that The secondweapon.”Leonard the back withGosselin
recklesslythat the defendant “did cause theallegedmurder indictment

manifestingunder circumstances an extremedeath of Leonard Gosselin
of human life him in the back with aby shootingindifference to the value

based, in thepart, upon perjuredBoth indictments had been obtainedgun.”
eyewitness,a criticalgrand jury testimony Josephof Salvatore.

trial, that the shot and killedproofAt the State’s defendant Gosselin
The trial court founddepended heavily upon testimonythe of Salvatore.

investigation, repeatedlythat the “Salvatore lied to the State.”during
police uponafter the told that he came anImmediately shooting, Salvatore

male,an theargument between the victim and unknown black and watched
later,gold daysmale the victim’s chain and shoot him. Five ongrabblack

4, 2005, thatSeptember togetherhe admitted he and the victim had driven
complex pre-arranged drug purchase.to a to conduct a Hehousing

thepolice they complex,informed that when arrived at the victim climbed
meetingout of vehicle and a black male the defendant’s descriptionthe

2006,In Januaryand then shot him. Salvatore testified beforeapproached
jury, gavethe a similar account to the one he ongrand providing September

4, 2005.
10, 2006, selection,July jurybefore the start of trial but afterOn

spoke police again providedSalvatore with the and a different version of the
notably, shootingMost he stated that the occurred inside his carshooting.

that a Hemay gun beingand the victim have reached for before shot. also
purchased handgun applied permit carrystated that he a 9-mm and for a to

handgun weapon shooting.the as a concealed after the
the the trial court of newThe State informed defendant and Salvatore’s

inversion of events and moved for a continuance of the trial order to
uponre-indict the defendant based Salvatore’s newest account of the

surrounding shooting. Concurrently,circumstances the the defendant
indictments, arguing perjuredmoved to dismiss the that Salvatore himself

jury,the and that this the indictmentsgrand perjury producedbefore
Alternatively, arguedhim. the defendant that the should beagainst State

presenting testimony.from Salvatore’s The trial court deniedprecluded
11-31,jury Julyand trial held from 2006.parties’both motions a was

trial, consistently gaveAt with the statement he onSalvatore testified
10, thatJuly theory2006. The defendant’s trial was Salvatore shot the
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cross-examination,Duringvictim. defense questionedcounsel Salvatore
about the different versions of the surroundingcircumstances the shooting,

statements,policehis and his perjured grand jury testimony. Defense
counsel elicited from Salvatore that purchased gunhe his after the shooting

applied permit carryand for a to a concealed weapon because he feared for
his life. Salvatore also stated that he did not own a gun prior to the
shooting.

trial,At the close of the jurycourt instructed the to first consider the
chargesindicted of first degree murder and reckless second degree

murder, and to then consider the lesser-included offenses of knowing
second degree murder and manslaughter. The defendant assented to these
lesser-included deliberations,instructions. After daysfive of jurythe
acquitted the murder,defendant of first degree but deadlocked on the
reckless degreesecond murder charge. mistrial,The defendant moved for a
which granted.the court

Subsequently, the defendant arequested copy of Salvatore’s concealed
handgun permit application, which the State then produced. applica-The
tion indicated that Salvatore applied 5, 2005,for the onpermit August
three-and-a-half weeks before the victim’s death. The defendant contends
that Salvatore lied at trial when he said that he did not apply for a permit
until after the shooting.

23, 2006,On October the grand jury returned an indictment on two
alternative charges of second degree murder. The first alleged reckless

degree murder,second identical to the charge upon which jurythe first
deadlocked. The second indictment alleged knowing murder;second degree
specifically, that the defendant “did commit the crime of Second Degree

(RSA 630:l-b)Murder in that did knowingly[he] cause the death of
Leonard Gosselin by shooting Leonard inGosselin the back gun.”with a

(1)Subsequently, the defendant filed: a motion to dismiss all pending
indictments because the indictments thealleged same offense of which the
jury himacquitted trial; (2)during priorthe a motion to dismiss based on

(3)prosecutorial misconduct; and a motion in limine to exclude evidence of
robbery. The trial court denied all three motions and the defendant filed
this interlocutory appeal.

I. Double Jeopardy

On appeal, the defendant arguesfirst that the Double Jeopardy Clauses
of the United States and the New Hampshire Constitutions, see U.S.
CONST, CONST,V; I, 16,amend. N.H. pt. art. prohibit his retrial because he
was tried and acquitted of first degree murder in July 2006. He contends
that the alternative indictments for reckless degreesecond murder and
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of which thethe same offensemurder constituteknowing degreesecond
argu-trial. Because the defendant’sduring priorhim thejury acquitted

law, is de novo. Stateour reviewa of constitutionalpresents questionment
(2009). the defendant’s claimFlood, 353, first addressN.H. 355 Wev. 159

Ball, 226,Constitution, 124 N.H. 231State v.Hampshireunder the New
atonly, id. 232-33.(1983), guidancefederal foropinionsand cite

protects againstI, HampshireArticle 16of the New ConstitutionPart
acquittalafter or afterfor the same offenseprosecutions“successive

offense.”conviction, for the sameagainst multiple punishmentsand
(2007)(State Johanson), 148, 156N.H. v. 156 N.H.Petition Stateof of

omitted). be considered the same for double“Twooffenses will(quotation
an element that the otherrequires proofeach ofpurposes unlessjeopardy

(2008)765,McGurk, 773 and(quotationv. 157 N.H.does not.” State
test,omitted). our focus isjeopardythis doubleapplyingWhenbrackets

inchargedof the crimes as willof the elementsupon proof“whether
708,Hannon,in State v. 151 N.H.actuality a difference evidence.”require

omitted).(2005) analyze compare statutoryand “theWe(quotation713
in the actual containedlight allegationsoffenses ofchargedelements of the

omitted).(quotationin the indictments.” Id.

for recklessthe defendant can be retriedfirst address whetherWe
murder,degree felonyof firstdegree being acquittedmurder aftersecond
Nickles,charged.of each offense See State v.focusing upon the elements

(2000)673, grantedthat a mistrial is on one(noting144N.H. 677-78 “when
not, itself,deadlock, in barjury acquittalto an on the other doescharge due

jury prevents originaldeadlockchargeretrial for the deadlocked because
Here,charge”). degreethat the secondterminatingfrom onjeopardy
proof of a different menscharged requiresreckless murder indictment as

murder indictment. To convict thedegree felonyrea from that of the first
murder the State has todegree charge,defendant of the second reckless

of under“recklesslythat the death Leonard Gosselinprove cause[d]he
of humanan extreme indifference to the valuemanifestingcircumstances

murderdegreeIn obtain a conviction on the firstcomparison,life.” to
indictment, “knowinglythat the defendantthe had to establishState

“heknowinglyA acts whenpersonthe death of Leonard Gosselin.”cause[d]
cause a prohibitedit certain that his conduct willpracticallyis aware that is

(1996) omitted).61, (quotation141 N.H. 63Bergen,result.” State v.
murder, thedegree felonyof firstAdditionally, to convict the defendant

“before,the ofthat the defendant caused death Gosselinprovehad toState
of,after, attemptingor while to commitin the commissionengagedwhile
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robbery deadly degreewhile armed with a The reckless secondweapon.”
charge Accordingly, chargesmurder did not include this element. the two
different evidence.required

Next, we address whether the defendant’s retrial on the knowing
second murder thedegree jeopardyindictment violates double doctrine.
The fact that second murder is aknowing degree chargelesser-included of

felonyfirst murder not that adegree dispositive.is Most courts find
offense,maydefendant be retried for a despite beinglesser-included

(1)offense,acquitted greater juryof the if: the was instructed on the
(2)offense; jurylesser-included and the deadlocked or failed to theaddress

See, 80,lesser-included offense. e.g., Gooday,United States v. 714 F.2d 88
(9th 1983), denied, (1984); State,Cir. cert. 1217468 U.S. v. 717Griffin

(Ind.73, 1999), denied, (2000);N.E.2d 82 cert. 1247530 U.S. State v.
Grabowski, (R.I. 1994).1282,644 A.2d 1286 An instruction on a lesser-­
included effectively operatesoffense as a count inseparate the indictment.

(ifGooday, 714 F.2d at 82 no instructions are ongiven lesser included
offense, “an acquittal on the crime explicitly charged annecessarily implies
acquittal on all lesser offenses included within that charge”); see Andrade

Court, (Ariz. 1995).Superior 461,v. 901 P.2d 464 Ct. App.
For inexample, Gooday, the Ninth Circuit Court ofAppeals held that the

defendant’s acquittal degreefor first murder did not preclude his retrial on
murder,second degree voluntary ormanslaughter involuntary manslaugh-

ter because the trial jurycourt had instructed the on these lesser included
atoffenses the request jurydefendant’s but the simply did not reach a

Gooday, 82-83; Grabowski,verdict on them. 714 F.2d at see 644A.2d at 1286
(rejecting argumentdefendant’s that his acquittal on a ofcharge first
degree murder barred his retrial for the lesser included offenses of second

deadlocked).degree murder and manslaughter upon which the jury

here,Similarly, trial,in the first the court instructed the on thejury
lesser included offense of knowing second degree murder that was not

inspecified the original indictment. The jury acquitted the defendant of the
degreefirst chargemurder but made no finding on the lesser included

offense. We hold that the acquittaldefendant’s on the degree felonyfirst
murder doescharge not bar retrial on the lesser included offense of
knowing second degree murder because onjeopardy the latter charge has

83;not terminated. Gooday, Grabowski,See 714 atF.2d 644 atA.2d 1286.
The defendant further Yeager States,contends that v. United 129 S. Ct.

(2009),2360 requires the degreedismissal of the second reckless murder
and second degree knowing murder indictments himagainst under the
Double InJeopardy Yeager,Clause. the defendant varietywas tried on a of
offenses employmentrelated to his anas officer of Enron Broadband
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at 2363-64.Services, Yeager,and fraud. 129S. Ct.including tradinginsider
hungbut ontrial, of the fraud countsjury acquitted the defendantAt the

declared as toat After a mistrial wascounts. Id. 2364.insider-tradingthe
forcounts, a new indictmentgovernmentthe obtainedinsider-tradingthe

Thehung.the had Id.jurycounts on whichtradingsome of the insider
Jeopardythe Double Clause.claimed these indictments violateddefendant

Swenson, (1970),in 436 theAshe v. 397 U.S.Extending holdingits
theprecludesClauseJeopardyheld that “the DoubleSupreme Court

necessarily bydecided anrelitigating an issue that wasgovernment from
aif and the failure to reachacquittalin a trial” even theacquittal prior

129 at 2366-67.Theduring Yeager,the same trial. S. Ct.verdict occurred
jury necessarilya hasdecipherdirected that “to whatSupreme Court

decided,” takingrecord of a prior proceedingcourts should “examine the
matter,evidence, and other relevant andpleadings, charge,into account the

anjury grounded upona rational could have its verdictconclude whether
to foreclose from consid­other that that which the defendant seeksissue

omitted). juryA count should not be(quotations hungeration.” Id. at 2367
in Id. at 2367-68.considered this determination.

Here, him ofargues jury, by acquittingthe defendant that the
murder, killfelony necessarily found that he did not shoot andfirst-degree

victim, and, therefore, thereprosecution bythe his is barred Double
The that this was the sole issueJeopardy Clause. defendant asserts

felonytrial. first murderoriginal disagree. degreecontested at the We The
ofknowinglyindictment that the defendant “did cause the deathalleged

of,before, after, in orengagedLeonard Gosselin while the commission
toattempting robbery deadly weapon,while to commit while armed with a

wit, deadlyin thatgun by shooting weapon.”a the back with[the victim]
record, evidence, and other relevantcharge,Based on our review of the

matters, jurywe that the could have its for the firstacquittalbelieve based
notdegree felony grounds,murder on other such as the defendant did

Indeed,shooting.to the victim at the time of the the recordattempt rob
throughoutreveals that the defendant contested all elements of the crime

closing argument,his trial. In his the defendant denied that he was involved
robbery shooting, asserting,in a at the time of the victim’s “The accusa­

lot,guy grabbedtion ... is he went to a in a for his chainup parkingthat
crumble,away.and shot him and ran And that is a lie.... And that lie did

Therefore, Yeagerdidn’t it.” we hold that does not bar the defendant’s
murder, of whichdegree knowingretrial for second or reckless neither

robberyof for conviction.requires proof
theprovides protectionThe Constitution at least as much asState

under these circumstances. See States v.Federal Constitution United



489

(1993)Dixon, 688, “same conduct” test and(overruling509 U.S. 696-704
Gooday,in 714retaining jeopardy);“same elements” test federal double

we reach the result under the FederalAccordingly,F.2d at 82-83. same
under theConstitution as we do State Constitution.

II. Prosecutorial Misconduct

JeopardyThe defendant next contends that the Double and Due Process
of the and Federal his retrial becauseprohibitClauses State Constitutions

the in misconduct.intentionally engaged prosecutorial Specifically,State he
indictments,thatalleges proceeded permittedthe State to trial on tainted

trial,only eyewitness perjuryits to commit at and failed to disclose material
misconduct,Had the inexculpatory engagedevidence. State not this the

asserts, therefore,and,defendant “full acquittal possibility,”was a sound
“[a]ny future trial... itshould be barred.” The State counters that did not

trial,inengage any misconduct the and that if thereduring first even were
misconduct, dismissal with is neither norprejudice required.warranted

We first address the defendant’s under thearguments Double
Jeopardy HampshireClause of the New Constitution. “Double jeopardy

bar retrial . . . a inprosecutor engageswill where misconduct with the
intention of provoking movingthe defendant into for a mistrial and the

Marti, 168, (2001);defendant does so.” v. OregonState 147 N.H. 170 see v.
(1982).667,Kennedy, 456 679 jeopardyU.S. Double also bars retrial where

“the misconduct of prosecutor preventthe is undertaken ... to an acquittal
prosecutorthat the at likelybelieved the time was to occur in the absence

Marti, omitted).of his misconduct.” 147 N.H. at 171 (quotation
exception,Under either the inengagedState must have misconduct.

674, (2006);v. Murray,State 153 N.H. 681 see United States v. Cartagena-­
(1st 1995).706, 714-1570Carrasquillo, F.3d TheCir. State also must intend

“to subvert the protections byafforded the Double Jeopardy Clause.”
Marti, omitted); Zwicker,147 N.H. at 172 (quotation see State v. 151 N.H.

(2004)179, 188 (holding prosecutor’s questionthat which elicited reference
to defendant’s inadmissible criminal not provokerecord was intended to the

retrial).defendant into aseeking mistrial and did not bar This “deliberate
intent” standard is consistent with the federal standard. Murray,See 153
N.H. at 681 that “an(stating showing, beyondadditional prosecutorial
gross negligence, retrial”);requiredis to bar see also 456Kennedy, U.S. at
675-76.

the inengagedWhether State misconduct or had the intent to
undermine the ofprotections Jeopardythe Double Clause is a ofquestion

679;Zwicker,fact for the trial court to determine. 153N.H. atMurray, 151
N.H. at 187-88. theupholdWe will trial court’s factual findings provided



490

153they Murray,are not unlawful.supports them andthat the evidence
Here, any partnot find misconduct on thethe trial court “d[id]N.H. at 679.

State, an thatprevent acquittalundertaken toof the let alone misconduct
in the absence of hislikelyat the time was to occurthe believedprosecutor

omitted.) in the recordBecause there is evidence(Quotationmisconduct.”
we it.finding, upholdto thissupport

inengagedthat the State first misconductarguesThe defendant
by perjuredthat were tainted theit went to trial on two indictmentswhen

Salvatore, only eyewitness to the crime. Wejury testimony of thegrand
(1) thetrial court that this was not misconduct because:agree with the

the defendant aboutimmediately informed the trial court andState
(2)untruthfulness; for a continuance tothe State movedSalvatore’s

and, thereby, perjurythe taint of the frompurgere-indict the defendant
(1stindictments, 1,24F.3dSoto-Beniquez,the see United States v. 356two

(3)denied, (2004);2003), provided1074 and the theCir. cert. 541 U.S. State
statements, which theprior permitteddefendant with all of Salvatore’s

ondefendant to Salvatore cross-examination.impeach

inengagedThe defendant also contends that the State misconduct
trial; thattestifyit called to at the defendant assertswhen Salvatore

aptlyAs the trial courtperjurySalvatore committed on cross-examination.
noted, intentionally soughtno evidence that the Salvatore’sthere is State

intentionally presentdoes not falsetestimony.false When the State
jeopardyhave that there are no doubletestimony, courts determined

(1st304, 314 Cir.), denied,cert.Gary,concerns. See United States v. 74 F.3d
(2dWallach, 912,(1996);518 1026 United States v. 979 F.2d 916 Cir.U.S.

1992) that misconduct bars retrial after conviction(holding prosecutorial
atonly prosecutor intentionallyoverturned for where acted or leastperjury

statements), denied,cert. 939disregardwith willful to elicit false 508 U.S.
(1993).

occurred when theallegedlyThe last incident of misconduct State
evidence;intentionally namely,material Salvatore’sexculpatorywithheld

carry handgun. appliedto a concealed Salvatore for a concealedapplication
murder,5, 2005,Auguston one month before the victim’shandgun permit

Nevertheless, trial thesubsequentlyand lied about it. the court credited
appliedit not that had for aState’s assertion that did know Salvatore

dayuntil the before trial and that it did not knowhandgun permitconcealed
credibilitythe of that until after the trial. Thisapplicationcontents

Gordon,v. 141N.H.was for the trial court to make. See Statedetermination
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(1997). supportin the record to the703, Because there is evidence705-06
inintentionally engage miscon-that the State did notfindingtrial court’s

duct, it.upholdwe

reasons, claim. Toreject processthe defendant’s dueFor similar we
claim, of irregu­must “evidenceproducethis the defendantprevail upon

theof the that deceivedpart prosecutoror misconduct on thelarity flagrant
ability independentits to exercisejury significantly impairedorgrand

omitted).(1985)101, 104Dayutis, (quotationv. 127 N.H.judgment.” State
that did not intention­finding prosecutoras record a thesupportsJust the

misconduct, didsupports finding prosecutorin it also a that theally engage
Ignacio,in misconduct. See Sechrest v. 549 F.3dengage any flagrantnot

(9th (2009).789, 2008), denied,cert. 130 Ct. 243810-11 Cir. S.

thangreater protectionthe Federal affords noBecause Constitution
contexts, Wallach,in 979 F.2d atdoes the State Constitution these two see

916; 679; 104, necessarilyat 127 N.H. at weMurray, Dayutis,153 N.H.
reach the same result under the Federal Constitution.

RobberyIII. Evidence of

Finally, estoppelthe defendant asserts that the doctrine of collateral
preclusion argumentor issue bars the “from evidence orproducingState

allegeintended to that the toattemptingwas rob[defendant [the victim]
at the time of his death.” The Double Clauses of the andJeopardy State
Federal encompass estoppel.Constitutions the doctrine of collateral State

CONST,Fielders, 310, (1983); V;v. 124 N.H. 312 see also amend. N.H.U.S.
I,pt.CONST. art. 16.Because the defendant’s aargument presents question

law, Flood,of constitutional we review it de novo. 159 at 355.See N.H. We
argument, citingfirst address the defendant’s state constitutional federal

Ball,only analysis.law an to our 124as aid See N.H. at 231-33.

estoppel mandates that an issue of ultimate fact that“[Collateral
fullyhas been tried and determined cannot again litigatedbe between the

Hutchins, 669, 671(2000);inparties prosecution.”a future State v. 144N.H.
(1970).Swenson, 436, 443 however,seeAshe v. 397 estoppel,U.S. Collateral

does not a inoperate per againstas se bar the admission a second trial of
inevidence used an earlier trial that resulted in an v.acquittal. Dowling

(1990).States, 342,United 493 U.S. 345-46

To jury “necessarilydetermine what issues of ultimate fact the
determined,” priorwe “examine the record of the . . . andproceeding
conclude whether a rational finder of fact could have verdictgrounded its
upon an issue other than that which the defendant toseeks foreclose from

Hutchins, omitted); Ashe,consideration.” 144 N.H. at 671 see(quotations
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intoof the record must takethat our reviewat 444. have stated397 U.S. We
evidence, relevant matter[s].”and otherchargepleadings,“theaccount

this reviewstated whetherHutchins, at 671. have never144 N.H. We
below, as wellurgedcharge;on a the defendantjury’sa deadlockincludes

request.thishere, The trial court honoredthat it did.as

however,States, Supremethe United StatesIn v. UnitedYeager
in theplacecounts has nohungofheld that “the considerationCourt
hungthatanalysis,” determiningestoppel]collateralissue-preclusion [or

v.analysis. Yeagerof this Unitedpurposesfor“nonevent[s]”counts are
(2009). that2360, 2367-68 The Court reasonedStates, “[b]ecause129 S. Ct.

verdict, a cannotits failure to reach verdictonly through itsjury speaksa
—— helps putthata of informationimplication yield pieceby negative

Therefore, the trial courtagree.Id. at 2367.puzzle.”the trial Wetogether
estoppelin its collateraljury’sthe deadlockshould not have considered

determination.
inthat the trial court erredHere, decidingwithoutwe will assume

“necessarily determine” as anin the trial did notfinding jurythat the first
robberyin a atengagedthat the was not“[defendantissue of ultimate fact

on thisrulingof the trial court’sRegardlesstime was shot.”[the victim]the
correctissue, the trial court reaches thenecessary.is not “Wherereversal

groundsaffirm if valid alternativegrounds,on mistaken we willresult
(2009)583,Wamala, 591-92v. 158 N.H.the decision.” Statesupport

omitted).(quotation

anrelitigation“not forbid the ofestoppelThe rule of collateral does
fact, the lost on the sameevidentiary ha[s]one of even State[if]issue as

in abeyond a reasonable doubtprovenas one of ultimate fact to beissue
(1984).533, “An ultimate fact125 N.H. 535-36Sefton,trial.” State v.prior

chargeunder one criminalbeyond a reasonable doubtproventhat must be
butmerely evidentiarya fact that is relevantdistinguished...is to frombe

charge.”criminal Id. at 535.Weto under a differentrequired provennot be
not violate thein we held that the State didSefton,this rule whereapplied

evidence of a defendant’sestoppelof collateral when it introduceddoctrine
juryathoughfor after an accident evenintoxication at a trial conduct

of while intoxicatedguilty drivingthe defendant notpreviously had found
of theat The used the evidencecharge. properlyon a related Id. 536. State

leavingmotive for theto show the defendant’sdefendant’s intoxication
it. Id.reportingof the accident withoutscene

murderHere, degreenor reckless secondknowingneither the
a reasonableprove beyondthe tocharged requireas Stateindictments

at the time of theto rob the victimattemptingthat the defendant wasdoubt
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the“knowingly cause[d]that the defendantThey require proofmurder.
the death of under“recklessly [the victim]cause[d]of or[the victim]”death

humanto the value ofan extreme indifferencemanifestingcircumstances
gun” respectively.ain the back with“by shootinglife” [the victim]

indictments, robbery isTherefore, alleged attemptedtheunder these
fact; provedfact that must beit is not an ultimatemerely evidentiaryan

Fielders,535-36; 124125 N.H. atSefton,doubt. Seebeyond a reasonable
N.H. at 313.

in thedenyingthat trial court did not errwe hold theAccordingly,
that theargumentto exclude evidence ordefendant’s motion in limine

death.”to at the time of hisattempting victim]was rob“[defendant [the
greater protec­affords the defendant noBecause the Federal Constitution

tion, analysis.a federal United States v.separatewe need not undertake
(5th Cir.), denied,Brackett, 1396, cert. 522 934113 F.3d 1399-1400 U.S.

(1997); 125 N.H. at 535-36.Sefton,

and remanded.Affirmed
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