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Where, here,of premises.removal the merchandise from the merchant’s as
there is no thatdispute the merchandise was not removed from even the

store,outer doors of the statutorythe elements of the crimecharged have
not been met. the mayWhile State have been able to theprove defendant

theft,guilty 815,of attempted Harper, (1985),see State v. 126 N.H. 818 or
theft, Peck, 333, (1995),see State v. 140 N.H. 335 or attempted shoplifting,
she in chargedwas fact with shoplifting by wrongfully fromremoving goods

circumstances,the merchant’s premises. Under these we cannot conclude
that the State met its burden of proof.

Reversed.

DugganBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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(Susan McGinnis,R seniorDelaney, attorney generalA.Michael
orally),the and for the State.attorney general, on briefassistant
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Starbranch, Starbranch,of (Harry& Portsmouth N. on theJr.Jeffco
orally),brief and for the defendant.

Duggan, J. This is an interlocutory appeal from an order of the Superior
J.)(Nadeau, himgrantingCourt defendant Steven Merrill's request to find

chargeable probationnot with a violation. See SUP.Ct. R. 8. reverse andWe
remand.

7, 2007,The record supports following.the On December the defendant
J.)(Nadeau,inpleaded guilty Superiorthe Court to two counts of
(2007).possession of child pornography. See RSA 649-A:3 The trial court

himsentenced to a term in the Rockingham County House of Corrections
years probationand three the“upon probationusual terms of and any

termsspecial probation byof determined the Officer.”Probation/Parole
The trial court ordered the defendant “to participate meaningfully and[in]
complete any counseling, treatment and educational programs as directed
by the authoritycorrectional or Officer.”The trial courtProbation/Parole

specificadded of probationterms requiring the defendant “to obtain sex[a]
offender evaluation dayswithin 60 of release and follow all recommended
treatment,” and ordered that he “have no unsupervised contact with
children ageunder the of sixteen.”

Following his release 2008,from the house of incorrections April the
officer,defendant met with a probation and reviewed and asigned Terms

and Conditions of Adult Probation Inform. addition specificto the
conditions of probation court,imposed by the trial probationthe officer
added a condition that the defendant access,”have “no computer forexcept

purposes.work Presumably the probation officer added this condition
because during the investigation offense,into the underlying the defendant
commented that he wanted to view child pornography only viewingafter
adult onpornography computer.his

2008,In December probationtwo officers conducted a random visit and
inspection of the Theydefendant’s home. afound desktop computer and
seized it. The defendant was arrested after a preliminary forensics
examination of computerthe revealed that it imagescontained of child
pornography. One of probationthe officers filed a violation probationof

defendant,against the alleging that he had violated several conditions of his
probation, including the condition that he have no computer access.

The defendant moved for a offinding chargeablenot on the violation of
the computer condition,access arguing that probation officers do not have
the authority “to impose additional terms of probation.” The trial court
granted the request,defendant’s and the State moved for an interlocutory
appeal. The trial court granted the requestState’s and certified the
following questions:
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imposetoauthorityhave theofficersprobationA. Whether
reasonably par-andthat areprobationconditions ofadditional

authoritythat isprobationof wheregoalsrelated to theticularly
impliedlyRule 107 andSuperiorin Courtrecognizedspecifically

504-A:12, officers thegives probationwhichin RSArecognized
inprobationersto assistduty requiredto take actionsandpower

authoritylives, such vio-law-abiding and whetherestablishing
Hampshireclause of the Newpowersofseparationlated the

constitution.

notice under the Dueare sufficientgivendefendantsB. WTiether
that theHampshire Constitutionof the NewProcess Clause

or imposetheir sentencesmay modifycourt latersentencing
of proba-if conditionsthey specialviolatepunishmentadditional

by probationtheir officers wheresentencingafterimposedtion
statements, giveand mittimuses107, sentencing courts’Rule

speciallatermay imposeofficersprobationnotice thatdefendants
And Conditions Ofand where the Termsprobation,conditions of

actual notice ofgive themsigned byforms defendantsProbation
conditions.specialthose

matter, that we should review thesearguesthe StatepreliminaryAs a
failed tobecause the defendantplaina error standardquestions under

timelyin a manner.probationcondition ofimpositionto the of theobject
challengeto thethat the defendant failedarguesthe StateSpecifically,
the probationin court at the timesuperiorconditioncomputer access

objectioncontemporaneousto make arequire partiesit.imposedofficer We
issues and correctuponan to ruleopportunityto afford the trial court

(2007).408, Here,Brum, 417 the trial courtv. 155 N.H.errors. See State
cites nowith it. The Statepresentedwhen it was firstruled on the issue

object to a condition ofa defendant torequiredin which we havecases
the Terms and Condi­officer reviewsprobationat the time theprobation

here, and,no reason to do soform. We seetions of Adult Probation
therefore, before us on review.questions properlythat the areconclude

languagethe ofquestion. Relying uponcertifiedturn now to the firstWe
the trial court(2010), onlythat becausearguesthe defendantRSA 504-A:12

allowingprobation,additional conditions ofauthority imposethe tohas
theof Clause ofSeparationviolates the Powersofficers to do soprobation

107(1)andthat Court RuleSuperiorThe countersState Constitution. State
authority impose specialthe toofficersgrant probationRSA 504-A:12

is a sharedsentencingalso thatarguesof The Stateprobation.conditions
executive, legislativeand branches.judicial,function of the
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We first address the argumentdefendant’s that probation officers do not
authorityhave the to impose additional probation.conditions on This

requires us to interpret 504-A, 651:2, I,RSA chapter RSA Superiorand
Court Rule 107.The interpretation law,of a statute is a question of which
we Kousounadis, (2009).review de novo. 413,State v. 159 N.H. 423 In

statutorymatters of interpretation, we are the final arbiters of the
legislature’s intent as inexpressed the words of the statute considered as
a whole. Id. We first look to language itself, and,the of the statute if
possible, construe that language according to its plain ordinaryand
meaning. Id. We ainterpret statute in the context of the overall statutory
scheme and innot isolation. Id.

(2007)651:2,RSA I provides personsthat felonyconvicted of offenses
“may V(a)be 651:2,sentenced to ... probation.” RSA providesfurther that

person may be placed“[a] on ifprobation the court finds that such person
is in need of the supervision and guidance that the probation canservice
provide under such conditions mayas the court impose.”

RSA 504-A:12delineates powersthe and duties of probation and parole
officers.

II. To take charge of and to provide supervision personsto placed
probation,on parole, or lifetime supervision, attempting to assist

inthem establishing law-abiding lives while monitoring their
through office,home,behavior work, and other contacts to insure

that they comply with their probation, parole, or lifetime super-
vision conditions.

III. To report promptly to the appropriate court or parolethe
board probationviolations of paroleor conditions which are

statute,required by board,the parole or the which,court or in the
officer,opinion of the are serious toenough warrant consideration

by authoritythe authorizing probation or parole. reportsSuch
shall include recommendations anyas to actions which the officer
believes to be appropriate.

“Probation conditions” are those “restrictions and limitations established
by the court for the conduct and probationer.”behavior of a 504-A:l,RSA
VII.

Superior Court Rule 107 sets forth the terms and conditions of
probation, and provides that probationers shall comply other,with “any
special conditions may Court,as be imposed by the parolethe board or the
probation 107(1).or parole officer.”SUPER. R.Ct. This rule contemplates
that probation officers may conditions,set probation in addition to the
standard ones which probationers must follow.
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court”“thelegislature givenThe indicates the hasstatutory language
Here, mittimus statesto conditions. theauthority probationestablishthe

ofupon “anyon termsplaced probation specialthe defendant is to bethat
Thus,officer.” the sentenc­bydetermined theprobation Probation/Parole

condition, aand it isin the accessimposed computercourt effecting
504-A:l, Therefore, rejectwebydefined VII.condition” as RSA“probation

the officer had theprobationand thatargumentthe defendant’s conclude
authority impose probation.to additional conditions on

athat addition ofargumentnext the defendant’s theWe address
powersthe ofby probation separationa officerviolatesprobation condition

I, theArticle 37 the Constitution becauseby Part of Stateguaranteed
Theencroaching upon judiciary’s sentencing.the role inexecutive branch is
anyandseparation powerscounters this does not violate the ofState that

by is lawful.delegation judiciarythe

judiciallegislative,The of the executive andseparation powers among
of fabric.government important partof is an its constitutionalbranches

(2007). I,Warden, 737,Prison, Partv. N.H. State 154 N.H. 746Duquette
in “In thepertinentof provides, part:Article 37 the State Constitution

wit,state, thereof, thepowersof the three togovernment this essential
from,executive, andjudicial, keptand to be aslegislative, ought separate

other, governmentof as the of a free will admit.”independent each nature
however, that of whilerecognized, government,have the three branchesWe

distinct, andpossible, practicalmust “move in concert” whenever as the
by “impen­is the ofoperation governmentefficient of not served erection

Assoc., 151barriers the branches.” Petition N.H. Baretrable between of
(2004) omitted).112, ofseparation116 The doctrine of(quotationN.H.

an ofonly usurps poweris when one essentialpowers violated branch
at the one branch ofDuquette,another. 154 N.H. 747. actions ofWhen

materiallyor the inherent functions of anothergovernment impairdefeat
branch, Assoc.,N.H. Bar at 116.such actions are unconstitutional. 151N.H.

function,an v.Although sentencing exclusively judicialis Bussiere
Warden, 747, (1990), legis­N.H. the andCunningham, 132 755 executive

theprocess. example,in the Forparticipate sentencinglative branches
judicial inmay independentthe exercise of discretionlegislature constrict

court’sby mandatory or thesentencing imposing circumscribingsentences
Dean,747;at 115suspend Duquette,to a sentence. 154 N.H. State v.power

(1975).520, 523 recommen­sentencingThe executive branch can offerN.H.
See,the RSAby e.g.,dations and enforces sentences courts.imposed

504-A:12,1, VII.
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Here, the branch the does notjudiciary, usurpexecutive assists and
Assoc.,poweror detract from of N.H. Bar 151the the courts. N.H. atCf.

defendants,118.The trial andpower althoughcourt retains the to sentence
may bythe executive be the court imposebranch authorized to conditions

probation,of ultimate tojudiciary authoritythe retains the review those
Thus,conditions and them if are thethey separa­to vacate unreasonable.

powers bytion of not violated ofjudiciary’s delegation authorityis the to
probation impose probation.officers to conditions of

Moreover, we have thatrecognized probation officers need to “have
a thorough environment,understanding of the and his[probationer]

habits,hisincluding personal relationships persons,his with other and
it,”what he is atdoing, both home and outside and that is equally“[i]t

important that kept upthis information be to date.” v.State Zeta Chi
16, 29, denied, (1997).Fraternity, 142 N.H. cert. 522 995U.S. Probation

officers, however, area,notdo have inauthorityunlimited this as conditions
of probation must “further the rehabilitation or ofsupervision the defen­

Here,dant.” Id. at 30. the policedefendant told that his urgesofficers to
view child pornography always happen computerwhen he is at lookingthe
at adult Therefore,pornography. the condition probationthe officer
imposed was reasonable because it “essential to thewas ensure effective

supervisionrehabilitation and of the defendant.” Id. at 31.

We now turn to the question.second certified first considerWe the
arguments Constitution,under the State using federal onlycases to aid in

Ball,our analysis. 226, (1983).v. 124State N.H. 231-33 The defendant
argues that the probationadditional condition him fromprohibiting using
a computer for workexcept violatedpurposes processhis due rights

imposedbecause it was at sentencingnot the hearing. processDue requires
a tosentencing clearlycourt the sentencing,state at time of in plain and

terms,certain punishmentwhat it imposing,is the extent whichto the court
retains impose punishment date,discretion to at a later and under what
conditions the may 148,sentence be modified. State v. LeCouffe, 152 N.H.

(2005).152 sentencingThe clearlyorder must tocommunicate the defen­
dant the exact nature of the sentence. Id.

Here, impositionthe of the didcondition not violate the defendant’s
due process The trialrights. court yearssentenced the defendant to three
of probation the“upon probationusual terms any specialof and terms of
probation bydetermined the [probation theofficer].” Because defendant
was aware at time of sentencingthe his that to byhe was abide the

probation officer,conditions of by probationestablished his his processdue
rights were not See 152LeCouffe,violated. N.H. at 152.
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greater protectionnothe defendantoffersConstitutionThe Federal
United Statesthese circumstances.underConstitutiondoes the Statethan

1994). result(1st reach the sameAccordingly, we7,12Gallo, 20 Cir.F.3dv.
the Constitution.do under Stateas weFederal Constitutionunder the

and remanded.Reversed

Conboy, JJ., concurred.Dalianis, andC.J., HicksBroderick, and
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