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sustainable,not Sabinsontrial court’s decision isTo that theshow
to theuntenable or unreasonableclearlythat it wasmust demonstrate

(2001).295,Lambert, 296 Based147 N.H.case. State v.of herprejudice
us, that the trial courtcannot concludebefore weupon the record

Dartmouth to filepermittedwhen itexercised its discretionunsustainably
us with Sabinson’sparty providedhaspleading. Neithersupplementala

anddisputes argumentsreply.Dartmouth’s Sabinsonmotion to strike
thatreply,in its and contendsbymade Dartmouthrepresentationsfactual

in to which Professortestimony Replyitsdeposition“Dartmouth cites
also contendsrespond.”an to Sabinsonopportunitynever hadSabinson

however,Sabinson, not specificallydoestestimonythis is “untrue.”that
referring, explainand does not howtestimony to which she isidentify the

to“clearly untenable or unreasonabletestimonyof this wasthe admission
cannot conclude that theAccordingly,case.” Id. weprejudicethe of [her]

it permittedits discretion whenunsustainablytrial court exercised
its reply.Dartmouth to file

that theyand holdremaining argumentsreviewed Sabinson’sWe have
Vogel,v. 137Vogeland do not warrant further discussion.are without merit

(1993).321,N.H. 322

Affirmed,.

retired,concurred; BROCK, C.J., underHICKS, J., specially assigned
490:3,RSA concurred.
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(ElizabethMichael A. Delaney, attorney general Woodcock,C. assistant
attorney general, on the orally),brief and for the State.

Soltani,F.Tony of Epsom, on the brief orally,and for the defendant.

Conboy, defendant,J. Thiel,The Kimberly appeals her conviction in the
J.)Concord District (Stephen, (2007)Court 644:17,for shoplifting. RSA II

(repealed 2009)).and replaced by RSA 637:3-a (Supp. We reverse.
The 10,2009,trial court’s order dated June supports the following facts.

chargedThe event occurred as Thiel was shopping at Wal-Mart. A
videotaped recording of Thiel’s transaction was introduced at trial. On the
video, Thiel was seen using scanning equipment at a check-out station to
total up the merchandise she intended to purchase. She scanned several
items correctly and asked help occasions,for with however,others. On two
she combined items and scanned in waythem such a that only one item was
added to her bill. She then departed from the sales area with her bags of
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to thedoors that ledthe automaticpasstogroceries “proceededand
inThiel the vestibuleemployees stoppedor more Wal-Martvestibule.” One

area.
alia, ofguiltythat in order to beinterargues,the defendantOn appeal,

from644:17,11(a), goodshave removed theshe mustunder RSAshoplifting
vestibule,instoppedshe was Wal-Mart’spremises.'Becausethe merchant’s

meaningthe ofthe within“premises”that did not leaveshe contends she
the statute.

transcriptfailed to aprovidethe defendant hasnotes first thatThe State
record, and, therefore, is an insufficient basisthereto theand citations

that the trialThe further assertsconsider her claims. Stateupon which to
“premises.”use of the wordlegislature’sthereasonably interpretedcourt

an recordadequatethreshold whetherquestionfirst “examine theWe
(1991).97, 99 “Itv. 135 N.H.Bergmann,this issue.” Stateexists to resolve

a recordto this court withappealing party providethe of theis burden
to that theappealraised on and demonstratesufficient to decide the issues

Irvingv. Oilthe trial court.” Mahmoudraised those issues beforeappellant
(2007) omitted); R. 16405, see also SUP.Ct.(quotation406Corp.,155 N.H.

(3)(b). requirements mayparty complythe to with thesemoving“Failure of
partyregardless opposingof whether thebybe considered the court

Mahmoud, and(quotation155 N.H. at 406objects grounds.”on those
omitted). torequirements “provideof these ispurposeThebrackets

theapprise respon­of the issues for andappealevidence of preservation
on as well as to ensurepresented appeal,”and the court of the issuesdent

to a decision onsufficiently developed supportus isthat the record before
the merits. Id.

that theHere, have been met. It is clearrequirementsthese
trialstatutory interpretation argument before thedefendant raised her

it. The notice ofcourt, specifically respondstrial court’s order toas the
thus fromargument. distinguishablethis This case isappeal presentsalso

Mahmoud,cites, 151Prop. Mgmt.,Bean v. Red Oakthe cases the State
(1980).(2004), InStaples,and v. 120 N.H. 278Bergmann,N.H. 248 State

incases, left doubt theproceedingsa lack of record of the trial court’sthose
convictions, 120N.H.admissibility prior Staples,on oftrial court’s decision

Bean,285, underlying findings,its 151N.H.reasoningat or the trial court’s
100, in250; very dispute,at or even the issuesBergmann,at 135 N.H.

Mahmoud, at 406.155 N.H.

that, a factual and weupon disputewhere a case turnsrecognizeWe
review, the was sufficientto “we must assume that evidencelack a record

Bean, at 250.the trial court.” 151 N.H.byto the result reachedsupport
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Here, however, the facts as found trial inby the court are not Thieldispute:
was carrying items for which she had not paid, stoppedand she was outside
of the sales area but within the vestibule of the statutory analysisstore. Our
does not arequire We,record more thancomplete that which is before us.
therefore, consider the defendant’s statutory argument, thedespite ab-
sence of a transcript of the proceedings below.

The complaintState’s charged 644:17,Thiel with shoplifting under RSA
II, without alleging any of the enumerated variants. The complaint alleges

merchandise,that Thiel did “remove Wal-Mart,the ofproperty merchan-
$45.86,dise ahaving total value of with a purpose permanently depriveto

thereof,the owner in that items,the defendant stacked similar scanned
one,only and left the store without paying for some of the merchandise.”

(a)We consider these allegations statute,as charging variant of the which
provides that person guilty if,“[a] is of shoplifting with the purpose of

adepriving merchandise,merchant of orgoods knowingly...he [r]emoves
goods or premisesmerchandise from the 644:17,11(a).of a merchant.” RSA

that,Thiel argues because vestibule,she was instopped the merchant’s she
did not goodsremove or merchandise from the premises, and the trial court
erred in convicting her under this statute.

‘We questionsreview of statutory interpretation and constitutional
questions of (2007).law de novo’’ Offen, 435,State v. 156 N.H. 437 “In
matters of statutory interpretation, we are the final arbiter of the intent of
the legislature expressedas in the ofwords a statute considered as a

omitted).whole.” Id. (quotation We construe provisions of the Criminal
Code according to the fair import of their terms and to promote justice.”

Kousounadis,State v. 413, (2009).159 N.H. 423 We first look to the
language itself, and,of the statute if possible, construe languagethat
according plainto its ordinaryand meaning. Id. interpretWe legislative
intent from the statute as written and will not consider what the legislature
might have said or add language that the legislature did not see fit to

(Stateinclude.” Petition State Milner),N.H. 456,v. 159 N.H. 457of of
(2009).We must give statute,effect to all words in a and presume that the
legislature did not superfluousenact or redundant words.” “Finally,Id. we
interpret a statute in the context of the overall statutory scheme and not in

Kousounadis,isolation.” 159 N.H. at 423.
The shoplifting statute does not define “premises.” The trial court

interpreted the statute as follows:
To hold that the premises for purposesthe of shoplifting must
encompass the vestibule area givewould rise to a slippery slope
that the court cannot reasonably conclude bywas intended the
legislature. For example, could it reasonably arguedbe that
“premises” for the purpose of the stature also[sic] includes the
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thinks not.The courtowned land?companyit islot sinceparking
lawfullynotlot, couldthen someoneparkinginclude theIf it did

in or cargets her]he or she [hisuntilshopliftingforprosecutedbe
It moreway. ispublicand enters thethe lotparkingand leaves

that the saleslegislatureof the wasstatutory intentlikely that the
shoplifting complaint.of apurposesfor thethe “premises”area is

departedshethe sales area whenDefendant had exitedtheSince
andbagged upallgroceriesarea with herregisterfrom the cash
thedoors that led tothe automaticpasstoproceededthen

for thevestibule, “premises”had left thethe court rules that she
644:17 II.of RSApurposes

statute.of theinterpretationthe trial court’sdisagree withWe

“premises”ofparametersthe preciseneed not here defineWhile we
thatstatute, the trial court’s determinationconclude thatused in the weas

sales area isshe left itspremisesthe merchant’s whenthe defendant left
of the word. Seeordinary meaningandplainwith thenot consistent

defined as “theKousounadis, generallyat 423. “Premises” is159 N.H.
institution,” THIRD NewWebster’senterpriseof an orof businessplace

Dictionary 2002), and is not(unabridged ed.1789International
placewithin the of business.by activitiesparticulardelimited

position. RSAsupportscheme the State’sstatutorydoes theNeither
644:17,concealment, I, shop­RSA andcrimes: willful644:17 defines two

644:17,1, “A ofwillM644:17, person guiltyisprovides:II. RSAlifting, RSA
orif, willfully goodshe conceals theauthority,withoutconcealment

store. Goodspremisesthe of suchany uponof store while stillmerchandise
be facieupon person primaconcealed the shallmerchandise foundor

644:17, II, under which the defen­RSAof willful concealment.”evidence
“Aof as follows:shopliftingthe relevant variantcharged,dant was defines

if, a merchantpurpose deprivingthe ofguilty shopliftingis of withperson
merchandise, or merchandiseknowingly... goodshe [r]emovesof orgoods

11(a).644:17, The distinctionof a merchant.” RSApremisesfrom the
atunder RSA 644:17 occursshopliftingconcealment andwillfulbetween

boundary,the thewithinboundary “premises”:of the merchant’sthe
concealment”; boundary,outside theconstitutes “willfulwrongful conduct

distinction,this weshoplifting. Givenwrongfulthe conduct constitutes
boundary of a merchant’sintended thelegislatureconclude that thecannot

by its sales area.to be delineatedpremises

punishintended tothat statute is“[t]hewith the StateagreeWe
it.”payingfirst forfrom a store withouttakingfor merchandisepeople

charged requiresThiel wasHowever, of the statute under whichthe variant
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Where, here,of premises.removal the merchandise from the merchant’s as
there is no thatdispute the merchandise was not removed from even the

store,outer doors of the statutorythe elements of the crimecharged have
not been met. the mayWhile State have been able to theprove defendant

theft,guilty 815,of attempted Harper, (1985),see State v. 126 N.H. 818 or
theft, Peck, 333, (1995),see State v. 140 N.H. 335 or attempted shoplifting,
she in chargedwas fact with shoplifting by wrongfully fromremoving goods

circumstances,the merchant’s premises. Under these we cannot conclude
that the State met its burden of proof.

Reversed.

DugganBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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