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100-A:6, 11(c)(3), dealing lumprenders with sumdetermination RSA
settlements, phraseHe to the use of the “final decision”superfluous. points

100-A:6, 11(c)(3), noargues absolutelyin and that would be“[t]hereRSA
finding compensability alreadyneed for this if a of waslanguage final

11(c)(2)(C).”section, 100-A:[6], disagree.in the threshold We RSArequired
11(c)(3)100-A:6, lumpto certain claimants who have entered intoapplies

11(c)(2)(C)paragraphsum settlements and who are not covered under
specifically they finding compensability bybecause lack the final of the

proxy finding byDOL that serves as a for such a NHRS. Under RSA
100-A:6, 11(c)(3), ifmay grantedsuch claimants still be an ADR the
claimant satisfies his burden of causation before Becauseproving NHRS.

100-A-.6,11(c)(3) superfluoushas it is not toindependent applicability,RSA
100-A:6,11(c)(2)(C).RSA

Affirmed.
DugganBroderick, C.J., Dalianis, Conboy, JJ.,and and concurred.
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(Nicholas Cort,Delaney, attorney general attorneyMichael A. assistant
thegeneral, orally),on the brief and for State.

PLLC, onGregory Swope, (Gregory SwopeW. of Concord W. the brief
orally),and for the defendant.

CONBOY, defendant, Gibson, appeals byJ. The Graham an order issued
J.)(Mohl, himSuperior requiring paythe Court to restitution. We reverse

in inpart, part,vacate and remand.
the The defendant wasappeal following. originallyThe record on reveals

assault, 632-A:3,ninety-seven counts of felonious sexual RSAcharged with
assault, 632-A:2, involvingor felonious sexual RSA his twoaggravated

All counts dismissed to trialdaughters, eight priorM.G. and K.G. but were
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J.)(Perkins, recoveredconcluded that the victims’after the Trial Court
at trial.as evidenceinadmissibleunreliable and thereforememories were

(1997).The defendant was convicted142 110N.H.Hungerford,See State v.
1986-1987,in oneoccurringassaultof felonious sexualof two counts

contactinvolving sexualand the othercontact with M.G.involving sexual
sentences,10,2005, the defendant wasas of hisFebruary partwith K.G. On

at a later date.in an amount to be determinedto make restitutionordered
The2006, hearing.a restitution StateIn the trial court heldFebruary

Kutch, LCSW, counseling providedfor servicesfroma bill Saripresented
forcounselingfor future bothK.G., her estimate of the costalongto with

counselinginyet engagednotthat M.G.hadrepresentedvictims. The State
theThe trial court ordereduncertainty of payment.because of the

M.G.,$17,125 K.G., $18,750for in trust to be heldfor andplacedefendant to
the invoice fromsupportingthat recordsby attorney,his and ordered

for in camera review.Kutch be submitted
J.)(Mohl,records, the Trial Courtthe submission of additionalFollowing

counselingto thepossible apportionin 2008 that it was notruled October
by resultingthe abusecounselingfor between necessitatedrequired K.G.

perpetratedabuseallegedin defendant’s conviction and other similarthe
courthe was not convicted. Theby uponthe defendant K.G. for which

$4,425 $11,200andfunds held in trust of to K.G.paymentordered from the
Kutch foractually paidamount what K.G.representsto Kutch. The former

counseling sessions to K.G. at a reducedcounseling. providedKutch some
appearsnot afford it. The latter amountrate or at no cost when K.G. could

actually paidKutch was for K.G.’srepresentto the difference between what
at herpaid paidamount she have been had she beensessions and the would
fundsFinally, remainingthe court declined to reduce theregular rate.

soughtin that had still notdespiteheld trust the fact M.G.being
and, moreover, addi-may changeThe court concluded: “Thatcounseling.

formay requiredtional funds be [K.G.]”
by ordering:that the trial court erredappealed, arguingThe defendant

(1) (2)Kutch; fordirectly paymentrestitution to of restitutionpayment of
(3)services; topayment provenmental health of restitution for services not

convicted;of the conduct for the defendant wasbe the direct result which
(4) in the ofand that funds remain escrow for benefit M.G.

matter, address which version of the restitutionpreliminaryAs a we
version into this case. The defendant contends that theappliesstatute

committed,1986-1987, Theapply.effect in when the crimes were must
the is the samethat the issue is irrelevant because resultrespondsState

version, currentproperly appliedbut that the trial court theunder either



448

that in this casewith the State the resultagreeversion of the statute. We
not decide whichAccordingly,version. we needis the same under either

applies.
theappeal requireissues on us to construe restitutionThe first three

statute.

law,questionof a statute is a of which weinterpretationThe
statutoryIn matters of we are theinterpretation,review de novo.

inlegislature’s expressedfinal arbiters of the intent as the words
as a construe of theprovisionsof the statute considered whole. We

according importCode to the fair of their terms and toCriminal
itself,justice. languagefirst look to the of the statutepromote We

and, if thatpossible, language according plainconstrue to its and
Further, intent fromordinary meaning. interpret legislativewe

and not the legislaturethe statute as written will consider what
languagehave said or add it did not see fit to include.might

a inFinally, interpretwe statute the context of the overall
instatutory scheme and not isolation.

(2009)Kousounadis, 413, (quotationsState v. 159 N.H. 423 and citations
omitted).

inThe version of RSA 651:62 effect in 1986-1987 defines “restitution” as:
“moneys, compensation, bywork or service to be reimbursed the offender

personal injury,to the victim who suffers death or economic loss under this
“1981, personsubdivision.” Laws 329:2. ‘Victim’means a or claimant who

injury,suffers death orpersonal economic loss as a direct result of an
good anyoffender’s criminal conduct or of the faith effort of person

to orattempting prevent preventing the criminal conduct.” Id. And
victim,“economic loss” is as “pecuniary bydefined detriment suffered the

damaged, destroyedthe value of orincluding property,lost reasonable
employmentmedical costs and loss of income.” Id.

651:62 in 1996 provideRSA was amended to that “restitution” means
or service the“money provided by compensateoffender to a victim for

loss,economic or to compensate any subrogatedcollateral source to the
victim,therights of which indemnifies a victim for economic loss under this

(2007).651:62,subdivision.” personRSA V “Victim” is now defined as “a or
claimant who suffers economic loss as a result of an offender’s criminal
conduct or the faith effort ofgood any person attempting preventto or

(2007).651:62,the criminal conduct.”preventing RSA VI And “economic
defined, in part,loss” is relevant as:

losses or other incurred as a direct resultout-of-pocket expenses
(a)offense,of a criminal including: chargesReasonable incurred
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accommodations,andservicesproducts,neededreasonablyfor
care,and dentalfor medicalchargeslimited tobut notincluding

includingand caretreatmentrehabilitation, and other remedial
victim ....for themental health services

(2007).651:62, IIIRSA
theorderingintrial court erredthat thearguesfirstThe defendant

nor aKutch, a victimas she is neitherdirectly toof restitutionpayment
agree.of a victim. Werightsto thesubrogatedsourcecollateral

as adefined “victim”restitution statuteversion of thepriorThe
the offender’sresult ofloss as a directsuffers economicwhoperson

that Kutch did not sufferthe defendantagree withcriminal conduct. We
conduct.criminalresult” of the defendant’sloss as a “directany economic

(1990) thatthat insurer(holding223v. 133 N.H.Springer,StateCf
not suffer loss asof a crime didconsequencesinsured foritscompensated

“victim”). The Stateand is not aof criminal conducta “direct result”
to thesubrogated“collateral sourcein that Kutch is not aconcedes its brief

for economic loss.” RSAvictim, indemnifies a victimof the whichrights
(2007). KutchThus, the does not render651:62, the amendment to statuteV

(2003) (where defendant150 N.H. 389McCarthy,v.a “victim.” StateCf.
time she cared for herwages duringthen lostminor whose motherstabbed

son, wages).to restitution for lostwas not “victim” entitledinjured mother
of restitutionTherefore, paymenttheby orderingthe trial court erred

Kutch, that of its order.portionto and we reversedirectly
the trial courtfinding bythere is nonote that on the record before usWe

beyondprovidedKutch for the services sheobligated paythat was toK.G.
(and the$4,425 to Kutch which amountalready paidthe that K.G. had

K.G.). Therefore, needto as restitution to wepaydefendant was ordered
victim,to the fora trial court could award restitutionnot address whether

victim, a direct resultyet paid,the but not asactually byincurredexpenses
offense, the victimrequiringwith or without a conditionof a criminal either

expenses.to suchpayto use the restitution
in inNext, the restitution statute effectarguesthe defendant that

of restitution forpaymentthe court to order1986-1987did not authorize
by amendingthat theThe defendant contendsmental health services.

healthin 1996 to include “mentalspecificallyof “economic loss”definition
to for suchservices,” providethe definitionlegislature expandedthe

disagree.first time.restitution for the We

assume, forpreservedthat this issue wasdeciding,will withoutWe
“economicof the restitution statute definedpriorour review. The version

victim, ofincludingthe the valuebydetriment suffered“pecuniaryloss” as
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loss ofreasonable medical costs anddestroyed property,or lostdamaged,
1981, “including”The use of the termincome.” Laws 329:2.employment

it are intended to be non-exclusive.examplesthat the that followindicates
Found, Council, 1,150 5-6Law v. N.H. Wetlands N.H.See Conservation

Dictionary (9th 2009).(2003); use of the termLaw 831 ed. WhileBlack’s
of the term“including” may applicability general “pecuniarylimit the

therein,losses seetypes particularizeddetriment” to the of economic
6,Found., conclude that mental healthLaw 150 N.H. at weConservation

case,services, at in this are suffi-counselingsuch as the services issue
scopeto “medical costs” to fall within the of the definition. Tociently similar
with to whetherprior ambiguous respectthe extent that the statute was

included, thatmental health services were we believe the 1996amendment
properlyfirst “mental health services” is more viewed as anspecifiedthat

inany ambiguity change legal rights.to rather than as aattempt resolve
(1991).Bank, 32,N.H. N.H. 36Snyder SavingsSee v. 134

Next, arguesthe defendant that the trial court awarded restitution
that not incurred a direct result of his criminal conduct.for losses were as

the tiepriorBoth the version and the current version of restitution statute
of the criminalrestitution to losses incurred “as a direct result” offender’s

conduct; is, Kousounadis,forthat the conduct which he was convicted. See
at is to its and(statutory language according plain159 N.H. 423 construed

ordinary meaning).

the restitution amount is within theDetermining appropriate
Ifdiscretion of the trial court. the factual basis for restitution is

however, bythe must a ofdisputed, prove preponderanceState
damage causallythe evidence that the loss or is connected to the

significant relationshipoffense and bears a to the offense. Where
victim,to byseveral factors contribute the loss suffered the the

court the so that the ordered restitutionapportionshould costs
reasonably the amount of the loss the victim sustainedrepresents
as a result of the offense. In order to determine the appropriate

may requirethe court the benefit ofapportionment, expert
(Pa.Balisteri, 5,testimony. Super.Com. v. 478 A.2d 9-10 Ct.Cf.

1984) (where mayother factors have contributed to need for
care, court unable to review ofpsychiatric appellate propriety

expert testimony).restitution without benefit ofapportioning

(1999) omitted).Eno, 465, 470-71 (quotationsState v. 143N.H. and citations

case,In that it not topossiblethis the trial court indicated was
was necessitatedapportion counseling requiredthe for K.G. between what

by the for which the defendant was convicted and what wasabuse
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by uponthe defendantabuseby alleged perpetratedthe othernecessitated
counselingall costs. ThiscoveringrestitutionThe court then orderedK.G.

the torequiresof which Stateproof,to account for the burdenruling fails
and aconnected to the offense bearscausallythe loss isthatprove

Id.; Schwartz, 160 N.H.v.to the offense. see Staterelationshipsignificant
(2010). least, that the conduct for68, provethe mustvery71 At the State

factor in theproducingadefendant was convictedwas substantialwhich the
v.Mechanical ContractorsIndep.that the treatment.injury required Cf.

(1993)110, manythatSons, (noting115T. Burke & 138 N.H.Gordon
result; liability,in to onethe order establishmay producefactors unite to

causingfactor in thethat breach was a substantialprovemust defendant’s
Therefore,intrial court this case.finding byNo such was made theinjury).
for furtherdirectly to K.G. and remandawardingthe order fundswe vacate

opinion.thisconsistent withproceedings
successfully moved tothat because the defendantThe State contends

aggravatedof felonious sexual assault andeighty-ninedismiss counts
that the victims’ recovered memoriesgroundfelonious sexual assault on the

unreliable, that the effects ofjudicially estopped arguinghe is fromwere
in need forplayed any counseling.the counts role the victims’dismissed

doctrine,error thatAlternatively, upon arguingthe State relies the invited
supportingthe trial court that the evidence the dismissedby persuading

unreliable, the defendant cannot when the trial courtcomplainassaults was
that in restitution.ignored orderingevidence

positionare not The conflates the defendant’spersuaded.We State
that the victims’ recovered memories were inadmissible as evidence with

that the events in did not occur.We seeposition underlying allegedthe fact
evidentiary arguments underly­no contradiction the defendant’sbetween

his that the bears theing positionhis motion to dismiss and later State
thatbyof a of the evidence the victim’s lossproving preponderanceburden

for wasdamage causallyor is connected to the offense which the defendant
(2005)1, (judicialN.H. 4Software,convicted. See Cohoon v. IDM 153

phasefrom in one of a case on anestoppel prevents party prevailing
to in anotherargument relying contradictory argument prevailand then on

Nor do we see how the defendant somehow led the trial court intophase).
(1999) (underGoodale, 224, 227v. 144 N.H. “invited error”error. See State

doctrine, trialparty may not avail himself of error into which he has led the
court).

by releasingthe that the trial court erred notFinally, arguesdefendant
in thatbeingto him the funds held trust for M.G.We note the defendant did

court, trialargue appeal,to the trial and does not on that thearguenot
held in for an indefinitecourt could not order that restitution funds be trust
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in used fortime, that the funds held trust for M.G. beof orperiod
issues, therefore, us,are not before and weto K.G. Thoserestitution

Instead, that thearguesthereon. the defendantexpress opinionno
M.G.,of as toimpositioncircumstances that warranted the restitution

placementtrial court in March 2006 to order the ofpromptedwhich the
needs,$18,750 and that thecounseling changed,in trust for her future had

(2007).court, therefore, those funds. RSA 651:66by releasingerred not See
Kutch an assessment of futureprovidedThe State contends that M.G.’s

court that its order.supportstreatment needs to the trial

inIt that the amount that the trial court ordered to remainappears
may byfor future for have been influenced itscounselingtrust M.G.

the of costs. Thisruling regarding apportionment counselingerroneous
likely reasoningthe trial court’s that the fundsparticularly givenseems

counseling byheld in trust be for future costs incurred K.G.might required
vacate and remand for furtherAccordingly, ruling proceedingswe this

opinion.consistent with this

part; part;Reversed in vacated in
and remanded.

DugganDalianis, Hicks, JJ.,and concurred.
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