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$650,000 million, inrespectively, compensatory damages.and We$1.3
affirm in inpart, partreverse and remand.

partiesThe record the relevant facts.supports following The worked
(DOC)together departmentfor of at New Hampshirethe corrections the

State Prison in Laramie Hallam were fromConcord. and dismissed their
12,2005,employment April involvingas a result of an incident on an inmate

who had to fromphysicallybe his cell. The inmate claimed he“extracted]”
injuredwas by employee duringa DOC who used excessive force the

extraction, hisand accusations the defendants.implicated
incident,dayOn the of the the filed incident reports,defendants written

but neither mentioned Hallamreport the inmate’s assault claim. also filed
report,a which mentioned the assault but state thatalleged did not the

inmate had weekspecifically accused the defendants. One after the
incident, each a report,defendant filed second that he sawstating Laramie
assaulting the inmate during the extraction. Defendant Connor’s report
also stated that he told Hallam 12 thatAprilon he saw Laramie punching
the reportsinmate. These led to an investigation, and Laramie and Hallam

jobs Julylost their in 2005.
They theirappealed employment terminations to personnel appealsthe

(PAB).board After an evidentiary hearing, the PAB concluded that the
unjust,terminations and itwere reinstated Laramie and Hallam with back

pay, DOC,benefits seniority.and Laramie returned to the but Hallam
remained workout of on leave. An psychiatricmedical independent
evaluation concluded that he permanentlywas unable to to work atreturn

DOC,the retired disability.and he on medical
Laramie and Hallam filed separate againstmulti-count writs their

DOC,supervisors, defendants, claims,the and the alleging, among other
intentional interference with contractual privacyrelations and invasion of
(false light). consolidated, C.J.)The suits were and the (Lynn,Trial Court
granted insummary judgment favor of all theparties except defendants.

trial,Following jury Hallam,a forreturned verdicts Laramie and awarding
them compensatory damages. On theappeal, arguedefendants that the

{Sullivan, J.) (1)Trial Sturke, Ph.D,Court by: permittingerred Robert W.
(2)witness;Hallam’s treating psychologist, testifyto as an expert admit­

Kenison, (3)theting expert testimony Ph.D;of Arthur admitting evidence
(4)of PAB;the plaintiffs’ reinstatement by the to set aside thefailing

verdict upon bybased statements during closing argument;made counsel
(5)and apply the infailing statutory cap 541-B:14,1 2009),to (Supp.RSA

recoverywhich limits in certain claims filed against the State or its
$475,000employees to per claimant.
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TestimonyI. Expert

trial court’sto thepertainingargumentsraise severalThe defendants
ofadmissibilitytheregardingdiscovery and its decisionsofmanagement

to disclosethat Hallam failedarguetheytestimony. Specifically,expert
of facts andsummary“aby providingexpert properlyas anSturke

summarya of thetestify andtoexpected[wa]sto whichopinions [he]
R.Ct.discovery rules. SUPER.byrequiredasopinion,”for eachgrounds

he was notthey argue,35(f)(4). properly,if was disclosedEven Sturke
return toabilityfuture tocurrent orHallam’stestifyto aboutqualified

oftestimonythat thethey contendFinally,702.N.H. R. Ev.work. See
Hallam’s lossfor how to calculateKenison, Ph.D, involvingformulaeArthur

inadmissible.earning capacity, wasof

A. SturkeDisclosure of

to exclude Sturke’smotion in liminethe defendants’hearingAt a on
disclosureplaintiffs’ expertthat on thetrial court notedtestimony, the

attorneys whicha letter to the defendants’deadline, attorney sentHallam’s
provided:

from Robert W.cover, I office notesyousentseparateUnder
Upon my receipt,Sturke, Ph.D., treating counselor.Mr. Hallam’s

notes. Themore recent officeDr. Sturke’syouI will forward
Ph.D., in the trial in thisSturke, as a witnessDr.mayPlaintiff call

It is antici-curriculum vitae.enclosing copyI a of hiscase. am
treatment, clinicalat trial on histestifyDr. willthat Sturkepated

routine, inabilityHallam’s toMr.treatmentongoingdiagnosis,
Corrections, as wellofDepartmentat theemploymentreturn to

employmentto return tofor Mr. Hallamability inabilityoras his
condition, assessment.medications andhis currentgiven

and theletter, Sturke’s recordscoupledthat this withThe trial court found
and that the disclosure“sufficient”deposeto wasopportunitydefendants’

“adequate.”was
Sturke, following colloquythedeposedcounselthe defendants’When

took place:

trial to be in this case?role atyou yourdo understandQ. What
talkyouThat’s all cantalked about.reportA. to what we’veJust

about.
as anhaven’t been retainedunderstanding youQ. Okay. myIt’s

correct?expert,



425

No, I’mA. a fact witness.

interject or thatimmediately clarifyHallam’s counsel did not otherwise
addition,would Inpresenting expert testimony althoughSturke be at trial.
record,incomplete transcript deposition excerpta of is not the anSturke’s

in toquoted objectionHallam’s the defendants’ motion in limine shows
that the defendants’ counsel asked Sturke about the cause of Hallam’s
psychological problems. Specifically,he was asked:

doQ. youWhat believe is the cause of Mr. Hallam’s psychological
problem?

RightA. now?

Yes.Q.

Well,A. of it tocertainly portiona is related the abuse he’s
—experienced know,from workplace. beinghis You fired for on

grounds financial,subsequentfalse and the emotional psy-and
—chological stress that that exerts on exertany anyonewould on

away,whose livelihood is away,is taken whose career taken whose
awayhealthcare is fortaken unfounded reasons.

omitted.) Later,(Emphasis when specificallyasked more thewhether
defendants were the cause of Hallam’s depression, replied,Sturke “I don’t
know.”

party“A is ... to opposingentitled disclosure of an party’s experts,
the of opinionssubstance the facts and theyabout which are toexpected
testify, and the opinions.” Cos.,basis of those v.Figlioli R.J. Moreau 151

618, (2005).N.H. 626 This disclosure rule “evenapplies when a known
(2002).factual witness 369, 372acts as an expert.” Wong Ekberg,v. 148N.H.

“A party’s failure to thissupply information result inshould the exclusion
opinionof expert testimony goodunless cause is shown to excuse the failure

omitted);to disclose.”Id. (quotation see R.SUPER. CT. Preface. policy“The
of of expertdisclosure upon justicewitnesses rests the thatpremise is best

by systema byserved that surprise givingreduces at trial partiesboth the
AMSCO, 28, 33maximum amount of information.” Ins. Co.v. 153N.H.Gulf

(2005) omitted).(quotation The trial court broadhas discretion in the
of andmanagement discovery, its bedecisions will reviewed anunder

unsustainable 2002-209, 149exercise of discretion standard. reIn Juvenile
559, (2003).N.H. 561 “To show that the trial court’s decision notwas

sustainable, the appealing party must the ruling clearlyshow that was
oruntenable to the hisprejudiceunreasonable of case.” v.Milliken

Clinic, (2006) omitted).662,Dartmouth-Hitchcock 154N.H. (quotation665
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soburden, to submitappealing party,as theIt is the defendants’
they appeal,raise onto decide the issuesas is sufficientmuch of the record

in trial court. See Beanthetheythat raised such issuesto demonstrateand
(2004).248, 250 have notThe defendants151N.H.Prop. Mgmt.,v.Red Oak

theon to determine whetherappeala sufficient recordus withprovided
ortestimony clearly untenablewasdecision to admit Sturke’strial court’s

it thatdisturbingwe findof their case. Whileprejudiceunreasonable to the
statementdepositionerroneousfailed to correct Sturke’sHallam’s counsel

determine,witness,” upon the recordcannot based“a fact wethat he was
theof was consistent withthe disclosure Sturkewhetherprovided,

the trial courtcourt rules or whethersuperiorofrequirements
as antestifyin topermittingits discretion Sturkeunsustainably exercised

expert.
the disclosureplaintiffs’includesappendixthe defendants’Although
Further, the defendantsletter, not include office notes.it does Sturke’s

do not knowdeposition.of Wecompletea record Sturke’sprovidefailed to
or what other informa-any,if the notes disclosedopinions,what facts and

him.upon deposingfromcounsel was able to obtain Sturketion Hallam’s
that thethe trial court determineduponthe materials whichWithout

Thus,unable to review its decision.adequate,was we aredisclosure
managementin the oftrial court retains broad discretionbecause the

ofbefore us that its exercisesay uponcannot the recorddiscovery, we
discretion was unsustainable.

QualificationsB. Sturke’s

givenot to anargue qualifiednext that Sturke wasThe defendants
to return to work “because hisabilitycurrent or futureopinion on Hallam’s

... in the relevantany significant expertisea lack ofbackground showed
disagree.earning capacity.”area of to Weimpairment

702, asqualifiedRule of Evidence a witnessHampshireNew“Under
education,skill, maytraining, orby knowledge, experience,an expert

omitted).Milliken, decidingIn(quotation154 N.H. at 667testify thereto.”
adequatetrial must conduct anqualify expert, judgeto an thewhether

hasjudgeId. Because the trialexpert’s qualifications.of theinvestigation
witness, aand the the decision whetheropportunitythe to hear observe

trial discretion. Id.expert judge’sas an is within thequalifieswitness

hassince 1977. Hepsychologisthas been a board-certifiedSturke
evaluating andthirty years, includingforpsychotherapyadultpracticed

andassessmentsconducting personneltreating impaired professionals,
stress. Heanxietyfor and work-relatedtreating patients depression,

Pro-Employee AssistanceHampshire’sin the State of Newparticipates
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gram, through him,which employeesState are referred to and he hisbegan
treatment of Hallam through programthis in 2003. He has worked in a

before,prison setting and he testified that experiencethis himhelped to
form his opinions abilityabout Hallam’s to return to work at the DOC or
elsewhere. Having it,this information before the trial court reasonably
could have found that qualifiedhe was to give opinionhis about Hallam’s
current or future ability to work as a result psychological condition,of his
and we saycannot that the trial court unsustainably exercised its discretion
in so.doing

To the extent that the defendants raise additional arguments
regarding the foundation for testimonySturke’s and the bases for his
conclusions, we interpret these arguments as issues that “go to the weight
to evidence,be accorded the opinion and not its admissibility.” Goudreault

Kleeman, 236, (2009)v. 158 N.H. omitted).248 (quotations and citations
“The appropriate testingmethod of the basis of an expert’s opinion is by
cross-examination of the expert.” Id.

C. Kenison’s Testimony

Kenison,Arthur Ph.D presented formulae the jury could use to calculate
what Hallam’s loss of earning capacity might be. The defendants argue that
the trial court erred in admitting because,this testimony to establish the
proper it,foundation for Hallam requiredwas first to present expert
testimony toestablishing what ifdegree, any, his earning capacity was
impaired. Without such expert testimony, they argue, there was tonothing
which jurythe could suitably apply formulae,Kenison’s and any damages
awarded for loss of earning capacity were based upon jury’sthe specula-
tion.

Expert testimony requiredis when the subject presented is so
distinctly science,related to some profession or occupation beyondas to be
the ken of the average layperson. Carbone Tierney, 521,v. 151 N.H. 527
(2004). Expert testimony is not required subjectwhen the presented is
within the realm of common knowledge and everyday experience. Id. While
there are certain elements of some claims for which expert testimony is
always required, claims,for most it depends upon the factual circum­
stances. For example, we have held that expert testimony is generally
required to establish proximate in legal Id.;cause a malpractice suit. Estate

(2008).Sicotte v.Lubin Meyer, 670,& 157 N.H. 674 It is also required toof
prove physical symptoms suffered from alleged negligent infliction of
emotional distress. Petition Bayview Crematory, 781,155 N.H. 786of
(2007). There are specific statutory requirements for expert testimony in
medical malpractice 2009).suits. See RSA 507-E:2 (Supp.
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contrast, rely commonjuries uponto theirpermittedwe haveBy
circum­rangein a considerable ofexperienceandknowledge everyday

tonot necessarily requiredisexpert testimonyFor example,stances.
abusiveverballyfrom andinjury physicallyemotional certainestablish
(2004).Gronvaldt, 551, 554150N.H.In the &conduct. Matter of Gronvaldt

context, we thatinjury in a different have statedRegarding similar
of andjuror may knowledgethe not have common“[although average

itprison,searches at the State is withineveryday experience specificwith
resultmightwhat mental and emotional harmaverage lay peoplethe ken of

and strip-downcontact of the from aunprivileged physical genitalsfrom
slow, v.humiliatingin and manner.” Silvaexaggeratedsearch done a

(2003) omitted).Warden, Prison, 372,N.H. 150 N.H. 375 (quotationState
addition, a crimeexpert testimony always required explainIn is not to

576, (2010).Horak,v. 159 N.H.mental condition. State 583victim’s

upon byamountearning capacity damagesLoss of are “based the
theplaintiff throughthe of the has been reducedearning capacitywhich

(SECOND) 906(b)§of the RESTATEMENT OF Tortsconduct tortfeasor.”
(1965). damagesc at of ofimpairmentcomment 462 measure for“[T]he

plaintiffthe difference the amount theearning capacity is between which
the he or shecapable injuryof before and the amount whichearningwas

STEIN,2of J. STEIN ON INJURYcapable earningis thereafter.” PERSONAL
Damages 6:5, (3d AL.,1997);§ rev. 2 NATES ET DAMAGESat 6-15 ed. see J.

(2006)10.01, (noting among10-3to§IN Tort Actions at 10-6 distinctions
earnings,”for in loss of andearning capacity,”claims “future loss “future

ofrecoveryloss of forearning capacity”). impairment“lifetime To warrant
capacity, impairment earning capacitythe must ofearning plaintiff show

certainty probability,” producereasonable or reasonable and must“with
the at a of thejury pecuniary“evidence which to arrive valuepermitwill

(2002)429, 433v. England Towing, (quotationsloss.” Vachon New 148N.H.
omitted). considered,mayof a be thereproof permanent injury“While

caused,injuryat least evidence that or resultedphysicalmust be some the
in, Id. no for onearning power.”diminished “There is basis an instruction

aclaim where there is evidence ofimpairment earning capacitya future of
affectsuggestion injuryno of the would or couldpermanent injury, but how

Thus,money.” apower provide properthe to earn Id. at 434. toplaintiff’s
(1) thattestimony, presentfor Hallam had to evidencefoundation Kenison’s

(2)reduced as of his and evidenceearning capacity injury,his was a result
and thecapable earning injuryamount he was of before theof the which

addition,In hadearningamount he is of thereafter. this evidencecapable
certaintyof withearning capacityto demonstrate reasonableimpairment

the at apermit juryand be sufficient to to arriveprobabilityor reasonable
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Hallamargue only thatloss. Because the defendantsvalue of thepecuniary
burden, limit ourthis wetestimony to meetrequired present experttowas

testimonyof isexpertThe admission or exclusionanalysis accordingly.
Clinic,v. The Hitchcocksound discretion. Bronsonthe trial court’swithin

(1996). ancourt’s decision for798, review the trial140 N.H. 806 We
id.; Lambert, 147v. N.H.of discretion. See Stateunsustainable exercise cf.

standard).(2001) exercise of discretion295, unsustainable(explaining296

ofmay involve a seriesearning capacitya claim for loss ofThough
necessarilyit notdamages,an of doesinferences to arrive at estimation

science,to somesubject distinctlythat itself is so relatedfollow the
layperson.of thebeyond averageor as to be the kenprofession occupation

Indeed, rule, usuallyadmissible but not“[e]xpert testimonyas a isgeneral
AL.,ETearning capacity.” supraof NATESrequired impairmentto establish

10.03, omitted);§ accord v. General Motors(emphasisat 10-39 Griffin
(Mass. 1980) (“The402, damages405 assessment of forCorp., 403 N.E.2d

common ofearning capacity largely knowledgeof rests on theimpairment
Gloria,evidence.”); 169sometimes with little aid from McIver v.jury,the

(Tex. 1943)710, extent of(acknowledging calculating712 that theS.W.2d
inability uncertaintyto one’s to work constitutes an exerciseimpairment

and, leaving earning capacitycalculation of lost to soundaccordingly,
jury).discretion of

jurisdictions variety approaches regardingto a ofOther subscribe
See,testimony damages. e.g.,is to establish suchexpert requiredwhether

07-0557-WS-C, 2959879,East, at *7Portis v. Stores No. 2008WLWal-Mart
(S.D. 2008)30, to claim forJuly (permitting plaintiff goAla. forward with

testimonyof without from vocational rehabili­earning capacity expertloss
08AP-846,tation v. 2009expert); Transportation,Martin CSX WL

(Ohio3823364, 17,2009) testimony toApp. (requiring expertat *3 Ct. Nov.
nature,”subjectiveestablish a claim for lost future if is inearnings “injury

if an for a toinjury “provides evidentiary jurybut not the itself basis
result”);that futurecertainty damagesconclude with reasonable will

(Tex. 2005)Wisener, 685, App.v. 190 697-98Clayton (delegatingS.W.3d
jury,”calculation of lost “to the sound discretion of the butearning capacity

upon “conjecture”);that its decision cannot be based Gerver v.specifying
(W. 1999)Benavides, 701, (considering litigant530 706 whetherS.E.2d Va.

specificmonetary damages influencinga value on as a factor whetherplaces
expert testimony required earning capacity),is for certain claims for lost

(2000).denied, Douglas County,In v. 610cert. 529 U.S. 1131 Salveson
(Wis.(Wis. 2001),184, 188 2000),aff'd, 630 182 theApp.N.W.2d Ct. N.W.2d

jury earning capacity plaintiffcourt reversed a award for lost because the
evidence the extent of her diminishedpresent any establishingfailed to
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earning capacity. plaintiff, county paramedicThe who had been a for
years, sexually by supervisorfourteen was harassed her and suffered from

disorder, 188,189.post-traumatic depression anxiety.stress and Id. at Her
treating testified that she and continue to bepsychologist “[wa]s w[ould]

byaffected the harassment she received at work.” Id. at 189.
Nonetheless, jury earningthe court reversed the award for loss of

readily“Absent and ancapacity, stating, apparent complete disability,...
earning capacity supported by indicatingfor lost must be evidenceaward

the extent of Id. at 189. It observed thatimpairment.” “[although [the
psychologist] plaintiff]discussed his doubt that would be ofcapable[the

for nextemployment years,normal the three there was no evidence
indicating jobs byhow or to what extent her future would affected herbe

injuries.” Id. atpsychological 189-90.

Salveson,Like the inplaintiff disability resultingHallam’s from his
injury “readily apparentwas not and atcomplete.” Id. 189. Similar to the

Salveson,testimony inpsychologist’s opinionsSturke’s theregarding
duration ofprojected injury abilityHallam’s and its effect on his to work

Salveson,inequivocal.were Just as the record in this case contains no
demonstratingevidence how or to what extent Hallam’s future work

bywould be affected hisopportunities psychological injuries. There was no
information from apresented jury figureswhich could derive to intoplug
the formulae Kenison presented. impairmentHallam has not shown of
earning capacity certaintywith the reasonable or probabilityreasonable

permit jurythat would the to at a pecuniaryarrive value of the loss. See
Vachon, at148 N.H. 433.

injury complexHallam’s involves psychological and mental health
conditions, the offuture effects which are unknown. He suffered from

termination,similar mental health conditions before his and the record
indicates that he was able to work despite Determininghis condition.

was, fact,earning capacitywhether Hallam’s in impaired as a result of the
injury bycaused the defendants’ conduct and degreeto what involvedmore

calculations,than simple Manchester,mathematical Porter v. City 151cf. of
30, (2004),N.H. 46 and it was not within the jury’s realm of common

Atchison,knowledge everyday experience.and Accord v.Parra &Topeka
Co., (10th 1986) (“Where507,Fe Ry.Santa 787 F.2d 509 Cir. injurythe is

obscure,... a loss of earnings capacityfuture must be by expertestablished
testimonymedical in order to avoid pure speculation parton the of the

jury.”). expert testimony, juryWithout any earningaward for loss of
Stein,capacity upon conjecturewould be based or speculation. supra

(“The6:4,§ at damages6-14 law is clear that cannot be awarded on the
We,speculation, guess therefore,or of thepassion, jury.”). agree with the
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that, case,under the facts of this it was an unsustainabledefendants
testimony. Accordingly,of to admit Kenison’s weexercise discretion

damagesfor a new trial on the issue of for Hallam.remand

II. PAB Evidence

inargue admittingThe defendants next that the trial court erred
PAB andplaintiffs appealedevidence that the their terminations to the

in that notprevailed plaintiffsthat forum. The contend this issue was
properly preserved appellate agree.for review. We

contemporaneous specific objectionIt is well-settled that a and at
generally required preserve appellatetrial is to an issue for review.Klar v.

(2000).Mitoulas, 483,145 N.H. A488 motion in limine is sufficient to
an for ifpreserve appeal objectionissue without at trial the trial court

definitively rules the to at Aupon prior rulingissue trial. Id. 488-89. on a
motion in limine is definitive when the court tosufficientlyis alerted the
issue, and its written order that itdemonstrates considered the issue and

uponruled it. Id. at 489. A trial court’s ruling upondecision to defer a a
motion in limine until trial is not a definitive v.ruling. Sefton,See State 125

(1984).533,N.H. 537
Here, the defendants filed a motion in limine toseeking “anyexclude

all relatingand evidence to the decision overturning plaintiffs’[PAB] the
401,dismissal” under HampshireNew Rules of Evidence 402 Inand 403.

particular, they requested followingjurythe instruction:

Eight following plaintiffs’months the from employment,dismissal
they were reinstated to positions.their former The plaintiffs were

anyreimbursed for wages and benefits that were not provided
during period theythe of time were unemployed. The reasons for
their trial,reinstatement are not relevant to inthe issues this and
you should not speculate about the circumstances surrounding
their reinstatement.

While the record shows that the trial court considered whether and to what
decision,todegree admit evidence related to the PAB it does not show that

the it definitivelyruled theupon defendants’ motion in limine. At a
hearing, the trial court parties’ arguments,considered the specificallybut
stated, “I’m togoing rulingreserve on this trial.” After[until] further
argument, including a discussion of the of apossibility stipulation juryto a

issue, reiterated,instruction on the the trial court “This issue will be
direct,ataddressed trial after [the warden] testifies on so that it will be

after his testimony on direct that we’lldeal with it.” It then issued a written
ruling repeating ruling.the oral
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brief, they objectthat did notreplyIn their the defendants concede
trial, not to theargue theyto PAB references at but that did have because

pertained only to therulingtrial court’s decision to reserve on their motion
TheyPAB that toargueof whether to admit the written order.issue

as untilruling deferringthe court’s oral statements and written“interpret
PABrelatingof all evidence to theruling admissibilitytrial a on the

However, they identify anydo notproceedings defies common sense.”
that it was alertedby demonstrating “sufficientlystatement the trial court

admissibility of all evidence to the PABrelatingto the issue” of the
such that “its written order demonstrates that it consideredproceedings

Mitoulas,and ruled it.” 145 N.H. at 489upon (quotationsthe issue
omitted). Moreover, uponthe court’s written order was issued the defen­

in entirety, sought “anydants’ motion its which to exclude and all evidence
relating overturning plaintiffs’to the decision the dismissal.”Accord­[PAB]
ingly, preserve argument appeal, requiredto the for the defendants were to
object and at trial when evidence of thecontemporaneously specifically
PAB decision was introduced.

urgeThe defendants us to review the trial court’s decision to admit
to the PAB for error.relating proceeding plainevidence See SUP. Ct. R.

16-A. The error rule to toplain allows us exercise our discretion correct
Panarello, 204,errors not raised in the trial court. v. 157State N.H. 206

(2008). (1) (2)error;mayBefore we do so: there must be the error must be
(3)plain; rights.and the error must affect substantial Id. If all three of

met, maythese conditions are we then exercise our discretion to correct a
error,forfeited if a fourth criterion is theonly seriouslymet: error must
fairness,affect integrity public reputation judicial proceedings.the or of Id.

sparingly, limitingWe use this rule it to those circumstances in which a
justiceofmiscarriage would otherwise result. Id.

ifEven we were to assume that the trial court erred in admitting
PAB proceedings plain,evidence related to the and that the error was we

Thus,do not that it affectedagree rights.substantial the third criterion is
(2007).416,not satisfied. v. 156 N.H. 425Lopez, Generally,See State to

satisfy the burden of that andemonstrating error affected substantial
i.e.,rights, the defendant must demonstrate that the error prejudicial,was

that it affected the outcome of the Id.proceeding.

argue prejudicialThe defendants that the error was because its
to admit that separate previouslyeffect was a fact finder had“[e]vidence

testimony testimony.”heard witness and made a conclusion based on that
assertion, itself,by carry provingThis fails to their burden of that the error

thatproceeding.affected the outcome of the The record reflects the
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eventsto their version ofequal opportunity presentdefendants had
that itwas instructedtestimony, jury properlywitness and thethrough

credibility of the witnessesuponshould draw its own conclusions based the
specifically, juryat trial. More the was instructed:

plaintiffs appealedreference in this trial that theYou have heard
[Board], PAB,to the or andAppealstheir termination Personnel

employ-that the were reinstated to theirplaintiffs subsequently
from the fact thatanythingment. Youshould not and cannot infer

your onlyYou decisionplaintiffsthe were reinstated. should base
you, plaintiffs’on the facts before and the reinstatement cannot be

in yourconsidered decision of whether either of these defendants
damages plaintiffs.are to be held liable for to the

argument prejudice theyThe defendants have raised no that the claimed
Thus, record,by uponsuffered was not addressed this instruction. this we

insay any may admittingcannot that error the trial court have made
PAB proceedings plainevidence of the rises to the level of error.

Closing ArgumentIII.

Next, arguethe defendants that the trial court erred in to setfailing
upon by plaintiffs’aside the verdict based statements made the counsel

during closing argument. Specifically, they argue that counsel for the
(1) that, verdict,plaintiffs: suggested jury by theyto the their could “send

(2)message”; trial,a and “made multiple references to facts outside the for
the ofapparent purpose associating egregiousConnor and Stone with
criminal acts or scandals unrelated to the facts trial.”presented at

A. “Send a message”

During closing argument, counsel for the to theplaintiffs explained jury
the verdict form and the section that them topermitted award enhanced
damages:

HampshireNow New does not have Ifpunitive damages. we
did, greatthis would be a case for a huge multi-million dollar
punitive Absolutely; message,award. Send a the ofpound hell out
them. That’s punitive damages youwhat are for. read it inWhen

Aetna,your paper, 50 million against against10 million State
insurance,lyingFarm for juriesabout someone’swind that’s what

theydo when get they say, right. gotteed off and that ain’t We’ve
to send a message.

that,New doesn’tHampshire have but we do have enhanced
damages, which mean if you you’ve adequately compen-don’t feel

side,compensatory damages yousated on the can it.enhance
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objected juryto the that the could awardsuggestionDefendants’ counsel
a curative instruction. Thedamages message” requestedto “send a and

gave followingtrial court the curative instruction:

objected plaintiffto the that theargument gaveThe defense has
you damages concept sending message,on enhanced and the of a

—issue, know,you youto that ifokay? get you’re goingWhen
— issue, issue,youif to that when to thatyou get you getwhen

thatjust my spells purposefollow instructions. And out the sole of
damages appropriate why.enhanced and where it’s and And there

— it, there,right? rightis no other that’s And it’s it’s on nextthe
it,page. you get justto last So when to read that and myfollow

instructions, okay?

objectedcounsel again requested specificDefendants’ and a more curative
instruction, which the court then provided:

message? punitiveRemember the comment send a That’s dam-
—Okay? Itage. youisn’t can’t use the enhanced to senddamages

message.a You can use the enhanced todamages compensate the
plaintiffs you circumstances,if find that aggravatingthere were
but not to send a formessage. punitive damages.That’s

$650,000juryThe awarded in compensatoryLaramie nodamages, but
juryenhanced Thedamages. awarded Hallam million in compensatory$1.3

damages, damages.but no enhanced

As the trial court in positionis the best to gauge any prejudicial
closingeffect counsel’s remarks havemay upon jury,had the we review the

trial court’s denial of the defendants’ motion to set aside the verdict for an
unsustainable exercise of Murray Developmentaldiscretion. v. Servs. of

264, 270(2003); Jackson,Sullivan County, 149N.H. see In158N.H. at 436.
counsel,the effect ofassessing improper byconduct the trial court must

examine, basis,case-by-case circumstances,on a totalitythe of the includ­
comments,ing the nature of the their frequency, possible relevancytheir to

the jury,real issues before the the in partiesmanner which the and the
comments,court treated the and strength Murray,the of the case. 149

assume,N.H. at 270.We without thatdeciding, phrasecounsel’s use of the
Nonetheless,message” improper.“send a was saywe cannot that the trial

court unsustainably exercised its discretion in denying the defendants’
motion.

269-70,In 149 atMurray, plaintiffsN.H. counsel used the same phrase
in closing argument, thoughhis in a slightly different context. The trial
court in that objection,case sustained the defendant’s but then declined to
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argumentat that thegive plaintiffsa curative instruction. Id. 270.We held
that have beenimproper” separate“was and “a curative instruction would

the of motion for a trial.prudent,” but affirmed trial court’s denial the new
instruction, jury Murraythere no the inThough separateId. was curative

instructed that it not a “verdict ... to thepunishwas should award
damagesand that the of to the waspurpose awarding plaintiffdefendant”

to the for but to thepunish any wrongdoing, compensate“not defendant
injuriesfor the incurred as a result of the defendants’ fault.”plaintiff legal

anyId. concluded that these were sufficient to cureWe instructions
and that the trial not to animpropriety, givecourt’s decision additional

curative instruction not orclearlywas untenable unreasonable to the
prejudice of the defendant’s case. Id.

Here, jury providedthe was with instructions thewritten about law
applicable damages,to enhanced and and it awarded thecompensatory

addition,plaintiffs only compensatory In the defendants re­damages.
quested byand received two curative instructions. Impropriety plaintiffs’
counsel, if any, court,was theimmediately byaddressed trial and we

Lemire,presume jurythe followed the curative instructions. v.State 130
(1988).552,555N.H. inAccordingly, the trial court did not err to setfailing

aside the verdict.

B. to Facts Outside TrialReferences of

The theydefendants concede that did not specifically object to
the toreferences facts outside of trial or unrelated scandals until after the

brief,verdict in post-trial however,their motion. In their reply they contend
[they]that “the fact that identify everydid not remark bymade Plaintiffs’

in supportcounsel of the improper message does not result in a waiver of
objection.” above,their This contention is incorrect. As noted it is well-­

settled that a contemporaneous specific objectionand at generallytrial is
torequired preserve Mitoulas,an issue for appellate review. 145 atN.H.

488. The objectdefendants failed to in a timely fashion to the specific
theyremarks claim were “references to facts outside the trial.” Without

each remark having been identified the trialspecifically, court was unable
upon objections.to consider and rule the defendants’ Accordingly, we find

that this issue was not preserved Watts,for our review.See Broderick v. 136
(1992) (To153,N.H. 167 preserve objectionan closing arguments,to “an

objection should be taken at allegedthe time the improper statement is
made, or within a reasonable time thereafter.” (quotation ellipsisand
omitted)).
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DamagesonStatutory CapIV.

failing applythat the trial court erred in toFinally, arguethe defendants
$475,000.jury verdict to Seestatutory cap plaintiff’sthe to reduce each

14, requires interpretI. the us to RSAcap appliesRSA 541-B: Whether
(2007 2009).chapter Supp.541-B &

law,a of whichquestionThe of a statute is weinterpretation
legislature’sde novo. are the final arbiters of the intentreview We

in the as a whole.expressedas the words of statute considered We
and,statute,language possible,first examine the of the where

the to the words used.plain ordinary meaningascribe and When
a and we need not looklanguage plain unambiguous,statute’s is

intent,it for further indication of andbeyond legislative we will
legislature might languagenot consider what the have said or add

Iflegislaturethat the did not see fit to include. a statute is
however, toambiguous, legislative historywe consider aid our

analysis. is to statutes in of thegoal apply light legislature’sOur
them,enactingintent in and in of the tolight policy sought be

by statutoryadvanced the entire scheme.

omitted).Kleeman, (quotation158 N.H. at 252-53
541-B is entitled the Itchapter AgainstRSA “Claims State.” establishes

procedure by may damagesthe which individuals seek from the State
Subjectits toemployees. specific exceptionscertain not relevantand/or

here, $5,000damagesall claims for of less than fall under the and“original
claims,jurisdiction”exclusive of the of powerboard which has the to

decisions,“investigate, hearingsconduct and make and render or deny
anyawards” against agency. RSA 541-B:9. The board of claims has

jurisdiction“concurrent ... with the court on all insuperior claims excess
$5,000, $50,000, 541-B:9,exceeding any agency.”of but not III.against RSA

The in“original jurisdictionstatute vests and exclusive of all claims excess
$50,000 541-B:9,of withagainst any agency” superiorthe court. RSA TV.

states,The in relevant “Allcap provision part: arising anyclaims out of
single anyincident for inagainst agency damages tort actions shall be

$475,000 14,1.limited to an not to exceed peraward claimant.” RSA 541-B:
includes,The definition of “claim” under the is broad. It inchapter

part, any request monetary personal injuryrelevant for relief for “caused
. .by employees appropriatethe failure of . . state . . ... to follow the

claim,dutystandard of care when that was owed to the person making the
including any right money damages expresslyof action for which either or

II-a(a).541-B:1,by fromimplication any provisionarises law.” RSA This
could the oflimiting types governed by chapterbe construed as claims the



437

however,negligence provisions, suggest chapterto claims. Other that the
torts,allgoverns subject exceptions.also intentional to certain See RSA

541-B:14,1, II; :19,1(d); Justices, 554,Opinionaccord the 126 N.H. 562of
(1985). againstBecause it is not clear what the and itsclaims State

541-B,employees governed by chapterare RSA we find that the statute is
ambiguous, legislative history analysis.and we look to to aid our

Legislative history legislaturereveals that the intended this tochapter
govern againstall claims the its employeesState unless anotherand/or
remedy specifically byis statute. 541-Bprovided chapterRSA was

(HB) 440,inintroduced the House of House BillRepresentatives as with
provide“the intention... to a forcomprehensive procedure bringing claims

(1985).against the state and employees.”its N.H.H.R. JOUR. 305 The
committee report reiterated: “This bill establishes a procedure for those

injurywho suffer or property damage... bring againstto claims the state.”
Senate,Id. at 703.When the bill was debated on the floor of the one senator

if bill,stated that the not passSenate did the “it... could expose the State
amount],”liability beyondto capped[the further anindicating intent that

the providebill was to the sole remedy damagesfor claims unless otherwise
(1985).specified. N.H.S. JOUR. 2210

whole,The broad oflanguage the statute considered aas its
comprehensive nature establishing procedures filingfor claims with the

court,board of claims the superior and its legislative history supportand/or
the conclusion that the legislature intended that chapter governRSA 541-B
all actions for damages against state employees unless specifi­otherwise

We,cally therefore,stated. agree with the defendants that the cap applies
to plaintiffs’ jurythe verdict in this case.

result,In arguing contrary that,for a plaintiffsthe contend to
determine whether chapterRSA 541-B applies, we must first determine
whether the claims at issue are claims for immunitywhich exists under

(2001). 99-D:l, however,RSA 99-D:l RSA simplyis a statement policyof
theadopting common law doctrines sovereignof and official Inimmunity.

case,this the defendants do not argue plaintiffs’that the claims are barred
by Therefore,RSA 99-D:l. either chapterRSA 541-B applies and the
damages or,are capped, it does not andapply jurythe award stands.

The purpose of RSA 541-Bchapter solelyis not to waive sovereign
and officialimmunity above,as defined under RSA 99-D:l. As discussed the
intent of the chapter significantlyis broader: to establish a comprehensive

procedureand exclusive for persons seeking money damages from the
Indeed, section,State its employees. 541-B:19,the exceptions RSAand/or

I, here,which no party argues applies corroborates this inference. Each of
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concerning whenparallels rulingsour common lawexceptionsthe four
Services, 141See, Mahan v. N.H. Admin.e.g., Dep’tconduct is immune. of

(1997)(“The[747, 749 chapterRSA are similarexceptions [to 541-B]N.H. ]
municipalofjudicially recognized exceptions abrogationto theto the

(1995).Manchester, 417, 421Cityv. 140N.H.immunity....”); Bergerson of
theplaintiffs’ argumentsof the relate to whetherThe remainder

99-D:l.subject immunityis to official under RSAdefendants’ conduct
here we need not further addresscap appliesBecause we conclude that the

arguments.these

that, cap applies,if we find that the we mustplaintiffs argueThe also
$475,000 Into from each defendant. otherplaintifffind that each is entitled

words, of it eachplaintiffs’ reading statutory cap, permitsunder the the
$950,000indamages up disagreeto recover total of to this case. Weplaintiff

541-B:14, I, thatprovidesof the statute. RSAinterpretationwith this
notany singleout of incident... shall be limited to an award“arisingclaims

$475,000 Here, that theper supportsto exceed claimant.” the record
arose out of a incident. The harm sufferedreports singledefendants’ false

by compounded byfrom the conduct at issue was notplaintiffs resultingthe
Thus,signed separate report.the fact that and Connor each a noStone

by applying cap separatelythe to eachpurposeremedial would be served
and each defendant.plaintiff

in reversed inpart; part;Affirmed
and remanded.

Duggan Hicks, JJ.,Broderick, C.J., and and concurred.
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