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to less time thanprisonthat the court intended to sentence the defendant
inby the and it did so clear termsyears soughtthe two-and-one-half State

uponin the mittimus.sentencing hearing Apparently,both at the and
the trial court reconsidered the defendant’sfollowingsentencing,reflection

however,in not a clericalreasoning,confinement credit. Such a mistake is
over theprovide retaining jurisdictionerror and thus does not a basis for

Fletcher, 211 (citingsentence. See 158 N.H. at cases distin-defendant’s
error).judicial originalclerical mistakes and Where theguishing between

clear, authoritythe trial court not have the to amend theintent is does
itpretrial previouslysentence to take into account confinement credit had

failed to consider. See id. at 212-13.
inrequirementIt is a fundamental this state that the conclusion of“[a]t

himsentencing proceeding, society broughtthe a defendant and the which
into court must know and certain terms what has beenplain punishment

122 atby Stapleford,exacted the court.” N.H. 1087. Under these circum-
stances, to,jurisdictionwe hold that the trial court did not retain sua

the ofsponte, original yearsamend defendant’s sentence two to seven with
forty-five days, years,confinement credit of to three-and-a-half to seven

confinement credit of days.with 263
Because we conclude that the amended sentence violated the defendant’s

Constitution,due theprocess rights under State we need not decide
itwhether also violated the Federal Constitution. Nor need we decide the

claim aasserting rightdefendant’s violation of his to counsel.

Reversed.

Dalianis, Duggan, Conboy, JJ.,Hicks and concurred.
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(Nicholas Cort,Michael A Delaney, attorney general attorneyassistant
on the brief and for thegeneral, orally), State.

(LeonardHarden,Law Leonard D. of Lancaster D. Harden onOffice of
orally),the brief and for the defendant.

DUGGAN, defendant, Villeneuve,J. The inWayne was tried the Lancaster
J.)District {Sargent, guilty drivingCourt and found of under the influence

2009).intoxicating liquor.of See 265-A:2 He(Supp. appeals, arguingRSA
(1)erroneously:that the trial court admitted a in ofletter violation his

(2) test;Confrontation Clause admitted the ofrights; results his breath and
(3) discoveryconcluded that the did not commit a affirm.State violation. We

7, 2007,following. early JulyThe record reveals the In the ofmorning
Blaine Hall ofOfficer the Northumberland Police saw the defendant

him.driving stipulated speeding.toward The defendant that he was His
line,vehicle that inheadlightscrossed over the center so one of its was

lane, rightOfficer Hall’s and Officer Hall moved to the to avoid a collision
defendant,as the defendant him. Hall the identifiedpassed stoppedOfficer

himself, being speedingand told the defendant that he was for andstopped
“[Y]eah, acrossing responded,the center line. The defendant I’ve had
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eyes watery,beers.” The defendant’s were red and and Officer Hallcouple
sobrietysmelled the odor of alcohol. After the defendant fieldperformed

tests, drivingOfficer Hall arrested him for under the influence. Subse-
test,quently, agreedthe defendant to take a breath and the results

revealed that he had a blood alcohol oflevel .15.
trial,At the defendant introduced evidence from two Dr.experts: Lance

Platt, tests, Workman,sobrietywho testified about field and Thomas who
typetestified about the of breath instrument used intesting Hamp-New

shire. This instrument is a modified version of Intoxilyzerthe 5000EN.
5000EN,IntoxilyzerUnlike the the New Hampshire instrument has

additional components, including ability“the to attach a . . . tox trap [‘a
small expandable, permitslike a balloon which the capturemachine to the

partlast of the supplied by subject’]breath that’s a to the back of the
device.” New Hampshire onlyis the state that retains a insamplebreath

(Breaththis manner. See theOpinion Justices Test 160 N.H.Samples),of
(2010).180, result,185 As a Hampshirethe New instrument has an extra

solenoid, switch,or not present on other versions. Workman testified that
software,these added requirefeatures additional wiring, and circuits.

Although Intoxilyzerthe 5000EN is listed in Conformingthe Products
List in the Regulations,Code of Federal because of the differences

above, opineddescribed Workman that the HampshireNew instrument is
recertified,not listed and should be as the differences “potentially”could

Mobile,affect accuracy. Nancyits an expert employed by the New
Hampshire Department Safety,of testified that although the New Hamp-

5000EN,shire instrument from Intoxilyzerdiffers the the differences do
Therefore,not affect accuracy.its for all purposes,relevant the New

Hampshire 5000EN;instrument is the same Intoxilyzeras the it notdoes
need separate approval by government agencies and it is approved for use
in New Hampshire. Flores,The State also introduced a letter from Arthur
a former employee of the United States Department Transportation,of

that,opinedwho because the indifferences the HampshireNew instrument
did not affect accuracyits or precision, “the 5000 EN on the [Conforming
Products is identical toList] the instrument by Hampshire.”used New

I. The Flores Letter

The defendant first thatargues the trial court erroneously admitted the
Flores letter because the provideState failed to it to him in discovery, and
its admission violated his Confrontation rights.Clause

The ingeneral jurisdictionrule this is that a contemporaneous and
specificobjection is required preserveto an issue for appellate review.State

Ericson, (2009).379,v. 159N.H. Ordinarily,386 trial ancourts should have
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theyto rule issues and correct errors before areopportunity upon
(2007).Brum, 408,to the court. State v. 155 N.H. 417presented appellate

objection explicitly objection.The must state the ofspecific ground
Ericson, 159 N.H. at 386.

argues expressly any objectionThe State that the defendant waived
agree. Following testimony,to the admission of the letter. We Mobile’s the

trial court marked the Flores letter as an exhibit and defense counsel
stated, “I any objectiondon’t have to the letter.” the defendantAccordingly,

preserve argumentsdid not his about the Flores letter for our review. See
id.

IntoxilyzerII. The

Next, the defendant that the trialargues erroneouslycourt admitted the
results of his breath test because the intestingbreath device used New

5000EN,Hampshire, a version of the Intoxilyzer is not on the list of
conforming for breathproducts alcohol measurement devices as required
by Rules, 265-A:5,New Hampshire Administrative Saf-C 6302.01and RSA

The argues supportedIV. State that the evidence the trial rulingcourt’s
that the New Hampshire instrument was certified.properly

We review the trial court’s decision on the ofadmissibility evidence for an
Ainsworth, 691,unsustainable exercise of discretion. State v. 151 N.H. 694

(2005). standard,To meet this the defendant must demonstrate that the
trial rulingcourt’s was clearly untenable or unreasonable to the prejudice
of his Id.case.

The defendant moved to exclude his breath test results. The trial court
concluded that inaccuracy“the chance of of the breath test on the machine

best,”New usesHampshire speculative,is at and that “the Intoxilyzer 5000
order,EN is certified.” Inproperly its the trial court stated:

5. The argues waydefense that the the Hampshire][New
machine is designed may frequenciesallow radio to
penetrate the shield onprotective the back of the
machine. penetrationThis bemight accomplished by

which, turn,splitting two solenoids . . . in provides two
powertimes the electrical to the solenoids.

6. Defendant maintains that powerthe extra to the sole-
noids, and the potential resulting frequencies,radio
could in a highresult or low breath test.

letter,10. ... Mr. Flores states in his ‘capture’“The feature
is not inaddressed the NHTSA Model Specifications.
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inSpecifications onlyThe writers of the were interested
accuracy equipment placedthe basic of on the List.

Additional features which do not affect the areaccuracy
left to those states that desire to use those features to

accuracy [compromised].demonstrate that is not . . .

state,11. on ingoes processMr. Flores to “The New
Hampshire debuggedwas checked and so that [if]
performed properly, analysis ‘cap-the results of of the

original analysis.tured’ alcohol confirms the I am sure
yourthat retainedlaboratory has the data that demon-

inprocessstrates this. The is now codified the New
. . .Hampshire regulations.”

notes,Finally,12. Mr. Flores accuracy“Since the of the
instrument is not compromised by the addition of this

featuresample capability, the 5000EN on the [Conform-
ing Products is identical to theList]... instrument used
by farHampshire accuracy precisionNew so as the and
are concerned.”

(Brackets omitted.)
The trial court concluded that the Flores letter “conclusivelystates that

sample EN,the featurecapture Intoxilyzerof the 5000 from the Depart-
Transportation’s perspective,ment of does not render an inaccurate result

Hampshirebecause the New process actuallywas ‘checked and de-
” The courtbugged.’ determined that the defendant had failed to “make

that,even a ashowing by preponderance of the evidence” as the defen-
dant’s expert suggested, might possibility“there be the of an electronic and
power problem which anmight cause inaccurate test.”

We cannot conclude that trial unsustainablythe court exercised its
by admitting fact-finder,discretion the results of the breath test. As the the

trial court to weigh expert testimonywas entitled the and evidence and
come to its own conclusion regarding accuracythe of the breath test

Whittaker, (2009)762,results. v.See State 158 N.H. 773 “it(stating that is
to the factup weight credibilityfinder to determine the and to be accorded
expert’s testimony”).the The trial court concluded that the defendant “did

not a showing bymake even a ofpreponderance the evidence as to”
Workman’s conclusion that the additional solenoid could have caused an

ininaccuracy his breath test results.
Moreover, disagreewe with the defendant’s argument that the instru-

ment used to test breath did complyhis not with Saf-C 6302.01 and RSA
265-A:5, statute,construingIV. When a we first languageexamine the
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ordinaryandplainand we ascribe thepossible,in the statute wherefound
Trust,Inv.Place Real Estateto used. Garrisonmeanings Appealwords of

(2009). construction in539, the same ofapply principles159 542N.H. We
Dep’tN.H.Mktg. Corp. v.administrative rules. Vectorinterpreting of

(2008)(when rules,Admin., 781, 783 interpreting agency156N.H.Revenue
to themeaningsand wordsplain ordinarywe ascribe thepossible,where

used). needand we notplain unambiguous,a statute’s islanguageWhen
legislative Appealof intent.look it for indicationsbeyond further of

thePlace, ignore plaincan neither159 N.H. at 542. CourtsGarrison
notdid seethe nor add words which the lawmakerslanguage legislationof

(1994).298,fit 138 N.H. 300 WeAppeal Spectacular,to include. Astroof
purposeoverall andparts togetherconstrue all of a statute to effectuate its

unjust Their Homes v.LoneDefendingavoid an absurd or result. Residents
(2007);Club, 486, Mktg. Corp.,155 488 see 156Pine Hunters’ N.H. Vector

(we rules andentiretyN.H. at 783 construe in their theadministrative
of is thatissuing authorityadministrative intent the where intentimportant

ascertained). agency’s interpreta­can While accord deference to anbe we
total,tion notregulations,of its our is because we still mustdeference

agency’sexamine the to determine if it is consistent with theinterpretation
regulation regulationof the with the thelanguage purposeand which is

to serve. 156 N.H.Mktg. Corp.,intended Vector at 783.
265-A:5, blood, urine,provides that tests of orRSA IV breath“[n]o

byauthorized in anyRSA 265-A:4 shall be considered as evidence
anybefore officer or such testproceeding administrative court unless is

performed in accordance prescribed bywith methods the commissioner of
6302.01(a)safety.”the department providesof that “breathSaf-C tests

approvedconducted on an instrument to determine the alcohol concentra-
tion for evidentiaryof one’s breath shall be offered purposes when
performed by personnelcertified in accordance procedures”with estab-

6302.01(a)by requireslished other rules. that the commissionerSaf-C of
safety the breath instrument” to“approve accordingtest certain criteria

6302.01(b),listed in that the identifiedincludingSaf-C instrument “be on
the ‘Conforming byProducts the National TrafficHighway SafetyList’

”Administration as an Breath Device.’‘Evidential Measurement The
IntoxilyzerProducts ListConforming lists the 5000EN.

HampshireMobile testified that the New machine’s differences do
accuracy.not supports testimony.affect its The Flores letter Mobile’s

that, inAlthough opinion,Workman testified his the differences could
machine,“potentially” affect the of the New theaccuracy Hampshire trial

disregard testimonycourt was free to his and conclude that the New
265-A:5,Hampshire compliesinstrument with RSA IV and Saf-C 6302.01.
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Rabusitz, 861, 862,Whittaker, 773; 874N.H. at State v. 145 P.3dSee 158
(Ohio648861,(Haw. 2006); at *2Reedy, App.v. 2006WL Ct.App.Ct. State

(Wis.904, 1998);Busch, 905-06 Jordan v.2006); v. 576 N.W.2dState cf.
(1989)State, 34, regulationsversion of(construing prior132 N.H. 36

“tonoting they promulgatedtests and that weregoverning breath-alcohol
levels”).accurate measurements of breath-alcoholensure

by therejected argumentscourts have similar to those advancedOther
(breathRabusitz, 862, admis-defendant. 145 P.3d at 874 test resultsSee

of not listed onthough Intoxilyzer conforming productssible even version
law); 648861,2006 at *7 trialrequired by Reedy, (upholdinglist as state WL

machine,K anOption approvedcourt decision that BAC Datamaster is
instruments,not on list of because differencesalthough approvedincluded

minimis); Busch,Option K and listed machine were de 576between
that version(rejecting argumentN.W.2d at 905-06 defendant’s modified

model for of andbreathalyzer purposes accuracydiffered from listed
unsustainablythat the trial court exercisedreliability). We cannot conclude

by determining Hampshireits discretion that the New instrument com-
265-A:5,6302.01andplied with Saf-C RSA IV.

III. Discovery Violation

Finally, discoverythe defendant that the committed aargues State
manual,by failing produce diagramviolation to a service schematic and bill

that,Specifically,of materials for the heHampshire allegesNew machine.
trial, schematics,during diagramshe learned “that the electronic and

provided specificvarious manuals were not to” the machine used to test his
breath, that to produce specificand the State’s failure materials to the New

him “fromHampshire prevented allowing expertmachine his to conduct an
accuracy precision.”evaluation of the machine’s or The counters thatState

correctly discoverythe trial court found that it did not commit a violation
because it is not to documents it does notrequired produce possess.

respect allegedWe will not reverse the trial court’s decision with to an
andiscovery violation absent unsustainable exercise of discretion. State v.
(2009).Dodds, 239,159 N.H. 248 To show that the trial court’s exercise of

unsustainable,discretion the defendant must that it clearlywas show was
Gamester, 475,prejudiceunreasonable to the of his case. State v. 149 N.H.

(2003).478
certified,trial, sought anyPrior to the defendant “access to New

Intoxilyzer including5000EN schematics or manuals.” TheHampshire
J.){Bom,stein, to thegranted request “onlyTrial Court the defendant’s

possession.”that exists and is in the Atextent such documentation State’s
trial, bytestified that the all materials held theproducedMobile State
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materialsand bill ofonlythe schematicsLaboratory, includingState
EN,”manufacturer, “the Intox 5000generalwas forby the whichprovided

thethe State askedHampshire. Althoughin Newnot the instrument used
to the Newspecificand a bill of materialsmanufacturer for schematics

machine, those materials.providemanufacturer did nottheHampshire
manual to the Newspecificthat there was no serviceMobile also testified

that he first learnedthe defendant contendsHampshire Althoughmachine.
discoveryin were notby the Stateduring providedtrial that the materials

machine, that she hadMobile statedspecific Hampshireto the New
fact.defense counsel of thisrepeatedly informed

givenor sanction ...court concluded that it could not “dismissThe trial
if aheard, I think that even madejust [the State]what I’ve because don’t

for, I don’tin askedgood get defendant]faith effort this case to what [the
had notit.” The trial court ruled that the Statethey’d getthink be able to

discovery that would haverecklessly anyor failed to turn over“willingly
theory further.”‘inaccuracy’allowed the defense to delve into its

that itagree represented gavewith the trial court. The StateWe
that it had to thepertainingcounsel for the defendant all materials

to the version of theIntoxilyzer, specificthat there was no manual
the manufac­Intoxilyzer Hampshire,used in New and that it had asked

Downs, 695,turer to as much as See State v. 157N.H. 698provide possible.
(2008) (‘We toagree duty exculpatorywith the State that its disclose

prosecutormaterial does not extend to records not within the control of the
police department.”).or

Affirmed.
Broderick, C.J., Dalianis, Conboy, JJ.,and and concurred.Hicks
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