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the record fails to demonstrate that challengedthe defendant the adequacy
of the court’s notice for his hearing, argumenttermination the is not
preserved for our review.

Moreover, the defendant did not challenge adequacythe of the court’s
Rather,notice in his appeal.notice of he raised aonly processdue challenge

to the trial court’s decision to allow the State to proceed by proofoffers of
and to requestits denial of his to call a particularas witness a ofmember

drug Therefore,the court team. even if the defendant had raised the notice
court,issue before the trial he waived it on appeal. See Sara v.Realty

Club,PondCountry 578, (2009);Fish & Game N.H.158 582 R.SUP. Ct.
16(3)(b).

Finally, the defendant thechallenges legality of the waiver he
priorexecuted to entering the Program. Specifically, he asserts that he

cannot “waive his rights to a to ahearing impose suspended sentence.”
Because the trial grantedcourt the defendant’s for arequest termination

ruled,andhearing objection defendant,without by the that it would treat
violation,the like aproceeding probation argumenthis waiver is moot.

Affirmed.
Dalianis, Duggan, Conboy, JJ.,Hicks and concurred.
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Boston, L. andLLP, Bogdanov(Olgaof MassachusettsMurtha Cullina
brief, orally), forMunnellyon and Mr.Munnelly, Jr. theRobert J.

LLC.Hampshire,of NewMetroCast Cablevisionpetitioner

America,IDT filed no brief.Corp.,

(MartinStem, L.L.C., ofWestfield, JerseyNew C.RothfelderRothfelder
Unionorally), Telephone Companyand for Unionon the brief d/b/a

Communications.

(Glenn Perlow,A. assistantattorney generalDelaney,Michael A.
orally),and for the State.attorney on the briefgeneral,

(FrederickDevine, Branch, P.A., J. CoolbrothMillimet & of Concord
Inc.,brief), DixvilleTelephone Company,for Bretton Woods& a. on the

Inc.,Company, Granite StateTelephone Company, TelephoneDunbarton
Inc., Countyand MerrimackKearsarge Telephone Company,Telephone,

amici curiae.Telephone Company, as

Dalianis, appeals, Telephone CompanyIn consolidated UnionJ. these
(Union) Hamp-of the Newappeals ordersUnion Communicationsd/b/a

(PUC) denying Union’s motions toPublic Utilities Commissionshire
MetroCastauthority petitioners,of to thegrantsrescind the PUC’s

(MetroCast) America, Corp.IDTLLC andHampshire,Cablevision of New
in service(IDT), exchangelocal carriers Union’soperate competitiveto as

remand.territory. reverse andWe
localfacts. is a small incumbentfollowingThe record reveals the Union

Barnstead,Alton, Barnstead,in Centeroperatescarrier thatexchange
19,Gilmanton, SeptemberDurham and Strafford. OnNewFarmington,

as a2008, to amend its certificationto the PUCappliedMetroCast
territory into include Union’s serviceexchangelocal carriercompetitive

Englandof Northern Newterritoryin theexistingaddition to its service
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LLC, (FairPoint).FairPointTelephone Operations Communicationsd/b/a
30, 2008,SeptemberOn the granted application.PUC MetroCast’s See

(2009); RULES,374:22-gRSA N.H. ADMIN. PUC 431.01.
IDT provides telecommunications services jointly with MetroCast. On

27, 2009, IDTFebruary applied to amend its certification as a competitive
local exchange territorycarrier to include Union’s service in addition to the
existing service it inprovides territory.FairPoint’s The grantedPUC

3,IDT’s on Marchapplication 2009.
filedUnion motions with the PUC to rescind the authority granted to

IDT operateMetroCast and to in its service territory, which the PUC
denied. These appeals followed.

I. Standing

firstWe address MetroCast’s assertion that Union lacks tostanding
theappeal PUC’s orders. To have tostanding appeal an administrative

court,agency decision to this a party must demonstrate that rights “mayits
directly decision,be by words,affected the or in other that has suffered[it]

injury Richards,or will suffer an in Appeal 148,fact.” 134 N.H. 154of
(quotations omitted), denied,and (1991);citations cert. 502 899U.S. see

(2007).RSA 541:3

MetroCast argues that Union lacks standing because it has failed to
injuryshow a direct from the PUC’s decisions. MetroCast contends that

potential for“[t]he increased incompetition ... ifterritory, evenUnion[’s]
true, is insufficient that,to establish injury.” We hold because Union will
face incompetition its service a orders,area as result of the PUC’s Union
has standing appealto them. Nelson,See New Hampshire Bankers Ass’n v.

127, (1973).113 N.H. 129

II. Standard Reviewof

A party toseeking set aside an order of the PUC has the burden of
demonstrating or,that the order is contrary byto law a preponder-clear

evidence,ance of the that the unjustorder is or unreasonable. RSA 541:13
(2007); see Appeal 50, (2005).Verizon New England, 153 N.H. 56of
Findings byof fact the PUC are presumed prima lawful andfacie

541:13;reasonable. RSA see Appeal Verizon New England, 153 N.H. atof
Moreover,56. deferentiallywe review PUC orders such as the ones at issue.

See Appeal 693, (2009).New England,Verizon 158 N.H. 695 ‘When weof
are reviewing agency orders which seek to competingbalance economic
interests, or which anticipate resolution,such an administrative our
responsibility is not to supplant the PUC’s balance of interests with one

nearlymore to our liking.” omitted).Id. (quotation, ellipsis and brackets
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obligation judicialofcorrespondingand thestatutory presumption,“The
discretionarythat choicesrecognizeare more acute when wedeference the

decisions, haslegislatureand that theaffect suchnecessarilypolicyof
not to theof the andjudgment [PUC]to the informedpolicysuchentrusted

Foundation,LawConservationreviewing Appealof courts.”preference of
omitted).(1986) givewe the PUC’s606, While(quotation616127 N.H.

deference, statutorythe PUC’swe reviewchoices considerablepolicy
158 N.H. atEngland,Verizon NewAppealde novo. Seeinterpretation of

695.

III. ArgumentsUnion’s

ofapplicationsit theprocessedthat the PUC erred whenarguesUnion
Hampshire AdministrativeIDT to NewpursuantandMetroCast

hearingnotice and aRules, priorand failed to afford UnionPUC 431.01
(2009) Due Process Clause of the374:26 and therequired byas RSA

CONST, V, address theseamends. XIV. WeFederal Constitution. See U.S.
in turn.arguments

A. Rule m-01

IDTof MetroCast and to serve asprocessed applicationsThe PUC the
territoryin to Ruleexchange pursuantlocal carriers Union’scompetitive

a431.01, commencing operations [com-that asprovides “[b]eforewhich
entity proposingin the toexchange Hampshire,local Newpetitive carrier]

by filingwith the certainprovide register [PUC]”service shall[this]
(c).431.01(b),RULES, theN.H. ADMIN. PUC Unlessmaterials and forms.

the “shall issue . . . authorizationrequest, a[n]PUC denies the PUC
local ex-applicant provide competitiveauthorizes the tonumber which

localterritory non-exempt exchangein the ofchange [incumbentservice
431.01(d).RULES,ADMIN.N.H. PUCcarriers].”

exchangelocal carrier as anon-exempt402.33 defines a incumbentRule
251(f).”§47 N.H. Admin.exempt pursuantcarrier “that is not to U.S.C.

RULES, exchangean local carrierexemptPUC 402.33.Union is incumbent
431.01(d) Accordingly,of Rules and 402.33. Unionmeaningwithin the

Rule toby applying processthat the erred the under 431.01contends PUC
it.

context, summaryin believe that a briefargumentsTo weplace Union’s
1990’s, service wasphone“Until the localof federal law is warranted.

Bd., 525Corp.AT & T v. Iowa Utilitiesmonopoly.”to be a naturalthought
(1999). infranchise each366, 371 typically granted an exclusiveU.S. “States

carrier..., owned, among otherexchangearea to a local whichlocal service
switchesG, equipmentto the...connecting telephonesthe... wiresthings,
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callsdestinations!!], carrying. . .and the wirescalls to theirdirecting
network.” Id. Whenexchangea localconstitutethatswitches[]between

of local serviceamong providersmade competitionadvancestechnological
(theAct of 1996the TelecommunicationsCongress enactedpossible,seem

251(f) (2006) topart,§ is aAct), 47of which U.S.C.Telecommunications
AT T&monopolies,”of state-sanctionedlongstanding regimethe“end[]

a national telecommunications371, and “to . . . createatCorp., 545 U.S.
Naps,in local market.” Globalthecompetitionstrongly favor[s]thatpolicy

2006)(1st59, (quotation444 61-62 Cir.F.3dEngland,Inc. v. NewVerizon
Maryland,Public Comm’nomitted); Inc. v. Serv.Marylandsee Verizon of

(2002).635, the Telecommunicationsgoals,To achieve these535 638U.S.
Corp.,AT & T 525markets.telephonerestructured localfundamentallyAct

U.S. at 371.
Act, exchange“incumbent [localto the TelecommunicationsPursuant

entry.”to facilitate marketa of duties intendedsubjectare to hostcarriers]
obligationcarrier’s “to allowexchangeis the localamongId. Chief them

their net­... to interconnect withexchangelocal carrierscompetitive
251(a)(1).62; § By imposing444 at see 47F.3d U.S.C.Naps.,works.” Global

carriers, the Actupon exchange “neutralizes]duties incumbent localsuch
ownershipin carriers’ of theadvantage inherent incumbentcompetitivethe

telecommunications services.”required supplynetworks tophysical Pacific
(9th 2003).Telecomm, Inc., 1114, As a325 F.3d 1118 Cir.Bell v. Pac West

153(37) (2006),§ is exempt47 U.S.C. Uniontelephone company,”“rural
251(c) (f)(2006),§ (exemptingof these duties. See 47 U.S.C.from some

(c)).paragraph “Byrural from duties set forth undertelephone companies
rural relief from interconnec­granting exchange carriers]and small [local

. .competition,of an on .obligations outright prohibitiontion instead
toopen potential competi­demonstrated its intent to all marketsCongress

— thatby exchange carriers]tors even markets served rural or small [local
relief.” In the Matter Silver Starmay qualify for interconnection of

(1997)Inc., 15, 639, 15, 659 (emphasis12Telephone Company, F.C.C.R.
(10thCommunications,added), F.C.C.,RT Inc. v. 201 F.3d 1264byaff'd

2000).Cir.
exemption requirements,from some of these interconnectionUnion’s

however, the withinexemption”is not absolute. The PUC must “terminate
a made a fide fordays receiving request120 of notice that carrier has bona

burdensome, isrequest unduly economically“if the is notinterconnection
feasible,” provisionscertain other of thetechnically and is consistent with

251(f)(1)(B). scheme, party request-§ the federal theAct. 47 U.S.C. Under
a rural must submit a notice ofing telephone companyinterconnection with
commission, the state commission must thenits to the state andrequest

to terminate theinquiry” exemption”“conduct an to determine “whether
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In this the ruralcompany. inquiry,rural Id.enjoyed by telephonethe
that it remains entitled tothe of provingbears burdentelephone company
by showing§47 that terminat-set forth under U.S.C.exemptionthe 251©

beyondcause undue economicburdenlikely“wouldbe toing exemptionthe
competitivewith efficienttypicallythat is associatedthe economic burden

51.405(c)(2009).§entry.” 47 C.F.R.
localprovide potential competitivetoduties under federal lawUnion’s

innetwork are not at issuewith interconnection to itsexchange carriers
inRather, merelyconcerns whether the PUC erredappealthisappeal.this

inprovidecarrier to service Union’sallowing another telecommunications
251(a)(1); words, in374:22-g.§ In other the47 RSAarea. See U.S.C.

issue, regardingmade no determination Union’sat the PUCproceeding
requirementsfrom interconnection under federalexemptionentitlement to

law.
mind,in turn to the parties’ argumentsthis webackgroundWith

argues by usingUnion that the PUC erredregarding Rule 431.01.While
only companiesin Rule 431.01 because it toprocess appliesthe set forth

law,federal the counters that its relianceexemptthat are not under PUC
2008,that, inbeginningRule 431.01 was lawful. The PUC assertsupon

374:22-g374:22-fand amended RSA tolegislature repealedwhen the RSA
toexchange openthat the areas of all incumbent local carriers berequire

incould restrict the Rule 431.01tocompetition, longer processthe PUC no
law.exemptcarriers that were not under federal

374:22-f,whichlegislature repealed pertained specifi-Before the RSA
25,000carriers with fewer than accesscally exchangeto incumbent local

lines, onlyhad stated that374:22-g, previouslyand amended RSA which
25,000carriers with more than access Unes hadexchangeincumbent local

franchises, a local carrier was notcompetitive exchangenonexclusive
ruralterritory exchangeentitled to enter the of a local carrierincumbent

which, 8,000Union, to has fewer thanaccording pleadings,like Union’s
the 374:22-fand amended RSAlegislature repealedaccess lines. Once RSA

25,000374:22-g, exchangeincumbent local carriers with fewer than access
subject in their own territories for the firstcompetitionlines became to

time.

subjectedthat the alllegislatureThe PUC reasoned because
small,includingcarriers to ruralexchange competition,incumbent local

Union, required processcarriers like it was to extend the under Rule 431.01
flawed.exchange reasoning Althoughto all incumbent local carriers. This is

exchangelocal carriers access to thecompetitivethe PUC now must allow
carriers, ofexchange regardlessterritories of all incumbent local whether

require-from certain interconnectionthey exemptare under federal law
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ments, may contrary meaningthe PUC not act to the of Rule 431.01.plain
Union,Accordingly, may apply exemptthe PUC not Rule 431.01to which is

law, onlyunder federal because Rule 431.01 on its face to non-applies
exempt utilities. “The law of this is well settled that an administrativeState
agency must follow its own rules and and that anregulations, agency’s
interpretation regulationsof its own is erroneous as a matter of law when
it plainfails to embrace the of its Attitash Mt.meaning regulations.”

(1992)Schuck, 427,Service Co. v. 135 N.H. 429 and citations(quotations
omitted). Therefore, the erred toby applyingPUC Rule 431.01 Metrocast’s
and inapplications provide telephone territory.IDT’s to service Union’s To

was, nevertheless, lawful,process bydetermine whether the used the PUC
turnwe to Union’s v. N.H. Bd.remaining arguments. See Smith of

(1994)548,Psychologists, 138 N.H. 552 (expiration of board’s rules did not
preclude board from its ifexercising statutory authority to determine the

conductplaintiffs’ unprofessional).was

B. Statutory RightUnion’s to Notice and Hearing

groundsUnion its entitlement priorto notice and a inhearing RSA
374:26. This court is the final of legislaturearbiter the intent of the as

inexpressed the words of a statute considered as a whole. Appeal of
England, statute,Verizon New 153 N.H. at 63. In interpreting a we first

itself, and,look to the language of the statute if possible, construe that
language according plainto its and ordinary meaning. Id. Unless we find
that the statutory language ambiguous,is need legislativewe not look to

Furthermore,intent. Id. we ininterpret statutes the context of the overall
statutory scheme and not in isolation. Id.

RSA 374:26 inprovides, pertinent part: “The grantcommission shall
permission shall,such whenever it due hearing, find that suchafter

business,inengaging construction or exercise of right, privilege or
franchise publicwould be for the good, and not otherwise.” (Emphasis
added.) The “permission” to which 374:26RSA refers is that which the
PUC may grant pursuant (2009),to RSA 374:22 inprovides,which
pertinent part:

No person entityor business shall commence business as a
state,public utility business,within this engageor shall in such or

begin line,the construction plant,of a main or apparatusother or
appliance therein,to be used in any town in itwhich shall not
already business,be inengaged such or shall any rightexercise or

underprivilege any franchise not actuallytheretofore exercised in
town,such without first having obtained the permission and

approval of the commission.
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13,N.H., 16-17141 N.H.374:22,1; Public Serv. Co.see AppealRSA ofof
requestIDT to(1996). MetroCast andHere, obligatedRSA 374:22

inservice Union’scommencing telephonefrom the PUC beforepermission
374:26,therefore,of RSAplain languageto theterritory. Pursuantservice

deciding grantwhether tohearinghold a beforerequiredwas tothe PUC
permission.such

byhearing requiredthe374:22-gsupplantsthatargues RSAMetroCast
pertinent part:in374:22-gprovides,RSARSA 374:26.

notwithstandingfederal law andI. To the extent consistent with
contrary, all franchisetelephoneof law to theany provisionother

utility provides exchangethat localby telephoneserved aareas
commission, shall beservice, jurisdiction of thesubject to the

motion,commission, petition or on its ownuponnonexclusive.The
telecommu-providingto authorize the ofauthorityshall have the

services,services, anyandincluding exchangelocalnications
services, inby provider,more than onetelecommunicationsother

the commission finds and determinesany territory,service when
byunlesspublic good prohibitedthat it is consistent with the

federal law.

shallpublic good,In the the commissiondeterminingII.
competition including,of with other factorsconsider the interests

service;to, fairness; efficiency;economic universalbut not limited
obligations; utility’s opportu-of last the incumbentcarrier resort

investment; and theto realize a reasonable return on itsnity
byincurred therecovery providers expensesfrom ofcompetitive

intoutility competitive providers, takingto benefitincumbent
any, byif derived thesavings,account the benefit orproportionate

incurring expenses.a of suchincumbent as result

hearing required by plainnotes that no is thecorrectlyMetroCast
theconsidering comprisingIn the factorslanguage 374:22-g.of RSA

II,determination, may relythe not374:22-g,see RSA PUC“public good”
submissions, rely expertiseits ownmay uponwritten but alsoonly upon

State, 92,113 N.H.EnglandNew Tel. & Tel. Co. v.and that of its staff. See
(1973). hearingthe that thecontends that to extent101-02 MetroCast

hearingthe lack ofset forth in RSA 374:26 conflicts withrequirement
it374:22-g governsin because374:22-g,set forth RSA RSArequirement

at moresubjectand addresses the handwas enacted later than RSA 374:26
N.H., 265, 283Public Co. 130 N.H.See Petition Serv.specifically. ofof

(1989).dismissed,(1988), 488 U.S. 1035appeal
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uponMetroCast’s reliance this ofprinciple statutory construction is
becausemisplaced 374:22-gRSA and RSA 374:26 can be construed

Patterson, (2000).462,v.harmoniously. See State 145 N.H. 466 “Where
reasonably possible, statutes should be construed as consistent with each

(1993).Assoc., 69,Appeal Derryother.” Educ. 138 N.H. 71 “Whenof
interpreting matter,two statutes which deal subjectwith similar we will

they other,construe them so that do not theycontradict each and so that
lead towill reasonable results and effectuate legislative purposethe of the

statute.” Appeal Campaign 629,142Ratepayer Rights, N.H. 631of for
(1998) omitted).(quotation

We conclude that when 374:26 374:22-gRSA and RSA are read
together, 374:22-gRSA must be construed to require the PUC to hold a
hearing before deciding whether to allow a telephone utility competeto in
the service area of another Atelephone utility. contrary construction would

legislativedefeat the intent underlying 374:22-g,RSA which is to require
the PUC to conduct a searching inquiry determiningbefore itwhether is
consistent with the public good to than providerallow more one to provide
telecommunications in singleservices a area.

RSA 374:26 sets bythe standard which the may grantPUC or
withhold permission to an entity seeking to expand existingits franchise.
See Appeal N.H.,Public Serv. Co. 141N.H. at 16-17.Pursuant to RSAof of
374:26, permissionsuch may grantednot be unless the PUC finds “that

business,such inengaging construction or exercise of right, privilege or
franchise would for publicbe the good, and not otherwise.” See id. RSA
374:22-g sets forth the numerous factors the PUC must consider when
determining whether allowing more than providerone to provide telecom­
munications inservices a single territory is for the “public good.”Several of
these factors concern the impact that suchgranting permission will have on
the incumbent carrier,local exchange such as its “opportunity to realize a
reasonable return on its investment” and to comply with its “carrier of last

obligations.”resort 374:22-g,RSA II. Requiring the to a hearingPUC hold
before allowing competitors to provide telephone service in a telephone
utility’s service area is consistent with the PUC’s statutory obligation to
consider these factors. Accordingly, we hold that the hearing requirement
set forth in RSA 374:26 toapplies proceedings under RSA 374:22-g.

Alternatively, arguesMetroCast that federal anylaw preempts state
statutory requirement that the PUC anprovide incumbent local exchange
carrier priorwith notice a hearingand before allowing a competitor to
provide inservice its service area. MetroCast priorcontends that a notice
and hearing requirement constitutes a barrier to competition, which
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(2006);§ AT T47 253 &Act. See U.S.C.the Telecommunicationsviolates
Act,(Pursuant may-“Statesto Telecommunications525 at 371Corp., U.S.

impede competition.”).laws thatlongerno enforce

of theClause of Article VISupremacyClause ofSupremacyThe
preemptthe to state law.gives Congress powerFederal Constitution

(1986).355, 368FCC, 476 “Underv. U.S.Lousiana Public Service Comm’n
Constitution, preemptedstate law isof the FederalSupremacythe Clause

(2)law;(1) Congressstatedisplacean intent toCongress expresseswhere:
in aregulatory powerexclusiveby grantingstate lawimplicitly supplants

(3) state and federal lawgovernment;federal orfield to theparticular
(2005)762,152 N.H. 770Hosp.,v. Frisbie Mem.actually conflict.”Carlisle

omitted). for aimpossible“An exists when it isactual conflict(quotation
orrequirementsand federal wherecomplyto with both stateprivate party

of theto the and executionaccomplishmentslaw stands as an obstaclestate
omitted).objective Congress.” (quotationof Id.purposefull and

thatthe TelecommunicationsAct “to ensureCongress enactedWhile
and localhave access to stateproviders competitivetelecommunications

formarkets,” continuingit also the needrecognizedtelecommunications
450Municipality Guayanilla,local Puerto Rico v.regulation.state and of

(1st 2006).9, The of section 253 of the Telecommu­provisionsF.3d 15 Cir.
interests.” Id.nications Act “balance these

253(a) orregulation,§ “No State or local statute orprovides:47 U.S.C.
or have the effect oflegal requirement, may prohibitor localother State

anyto interstate or intrastateability any entity providethe ofprohibiting
253(d)§Additionally, provides:47 U.S.C.telecommunications service.”

comment,If, publican for theopportunityafter notice and
governmentthat a or local hasCommission determines State

statute,any regulation, legal require-orpermitted imposedor
(a) ,. the shallment that subsection . . Commissionviolates

statute, orregulation, legalthe enforcement of suchpreempt
violation ornecessaryto the extent to correct suchrequirement

inconsistency.

above, the Act also ex­Notwithstanding the Telecommunications
. .to on a neutral basis .impose, competitivelyallows “a Statepressly

service, protectand advance universalrequirements necessary preserveto
welfare, qualityand ensure the continued of telecommu­public safetythe

services, 47safeguard rightsnications and the of consumers.” U.S.C.
253(b).§
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253(a)§“It is that preemptionwell-established authorizes of state
and local laws and regulations expressly effectivelyor theprohibiting
ability anyof entity provideto telecommunications service.” Municipality

omitted);Guayanilla, 450 at 16 (quotationF.3d see Nixon v. Missouriof
(2004).125, 128Municipal League, 541 U.S. To determine awhether state

law has the effect of prohibiting provisionthe of telecommunications
services, (FCC)courts and the Federal Communications Commission

“materiallyconsider whether the law or ability anyinhibits limits the of
competitor potentialor to in acompetitor compete fair and balanced legal
and regulatory environment.” Municipality Guayanilla, 450 F.3d at 18of

omitted).(quotations notprohibition complete“[A] does need to be or
253(a).” omitted);§insurmountable to run afoul of (quotationId. see In the

Services,Matter Inc., 21,American 14Communications F.C.C.R.of
(1999) (federal579, 21, 616-21 preempts provisionslaw certain of Arkansas law

that make it more difficult for another carrier to incompete area served by
rural telephone company); Sprint L.P.,Re Communications Company No.
6055-NC-103, (Wisconsin2787762,2008 WL at *8 Public Service Commis­

2008) (federal9,Maysion law preempts state statute requiring prior
hearing because it creates substantive and procedural constraint upon
ability potential services).of competitor provideto exchangelocal

The PUC did not reach the federal issuepreemption because it deter-
mined that Union righthad no to prior notice and a hearing. Because
resolving whether federal law preempts requirementsuch a may entail
additional fact finding, we remand this issue to the PUC for inresolution
the first Clark, 420,instance. See In the Matter Clark & 154 N.H. 426of
(2004).

C. Union’s Alleged Due Process Right to Notice and Hearing
Although we ordinarily decide onlyconstitutional issues necessary,when

Simplex Technologies 727,v. Town Newington, (2001),145 N.H. 732 inof
the judicialinterest of efficiency whether,we address in addition to its
statutory right to prior notice and a hearing, Union had a constitutional
right to the same.

arguesUnion that process“[constitutional due also requires that [it]
receive notice and an opportunity for a in thishearing matter.” Because
Union has not invoked a specific due process provision of the State
Constitution, we limit our due process analysis to the Federal Constitution.
See Game, 46,WMUR Channel Nine v. N.H. Dep’t Fish & 154 N.H.of

(2006).48-49

“The Fourteenth Amendment’s Due protectsProcess Clause per­
life,against deprivationssons liberty,of or property; and those who seek to

proceduralinvoke its protection must establish that one of these interests
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(2005).209,Austin, inquiry221 The first545v. U.S.is at stake.” Wilkinson
therefore, ais there has beenchallenge, whetherevery processin due

life, libertyin or SeeAmericanproperty.interestprotectedof adeprivation
(1999).40,Sullivan, Only finding59 afterv. 526 U.S.Mut. Ins. Co.Mfrs.

if procedureslook to see theof a interest do wedeprivation protectedthe
Id.process.with dueemployed comport

exclusivedeprivationthe of Union’sat issue here isdeprivationThe
mustprocess challenge,on due Unionto succeed itsAccordingly,franchise.

in itsmaintaininginterestprotected propertythat it has aestablish
benefit,in as ana interest a suchpropertyfranchise. To haveexclusive

franchise, have more than an abstract needclearly“a mustpersonexclusive
of it.” Rock v.expectationmore than a unilateral Castleor desire and

omitted).(2005) must, instead,748, “HeGonzales, (quotations756545 U.S.
omitted). “Such(quotationclaim of entitlement to it.” Id.legitimateahave

Rather,course, theyare, bycreated the Constitution.of notentitlements
by existing rules or under­their dimensions are definedare created and

state law.” Id.independentfrom an source such asstandings that stem
omitted). underlying substantive“Although the(quotations ellipsisand

law,as federalan source such stateby independentinterest is created
to the level of alaw whether that interest risesconstitutional determines

the Due Process Clause.” Id.protected byclaim oflegitimate entitlement
omitted).emphasisand(quotationsat 757

claimlegitimateto astatutory grantThe current scheme fails Union
inearlier this opinion,to an exclusivefranchise. As we notedof entitlement

2008, that “all telephonein makes clear374:22-g,RSA as amended
utility provides exchangea that localby telephonefranchise areas served

added.)(Emphasis Accordingly,. . be %owexclusive.” Unionservice . shall
and, therefore,in exclusive franchiseprotected propertyhas no interest its

Sprintto such an interest. See Reright process hearing protectno to a due
L.P., 2787762, rural(rulingat *8 thatCompany 2008WLCommunications

interest inexchange protected propertylocal carriers had noincumbent
franchises, and, therefore, right hearing).no due toprocesstheir exclusive

II, in374:22-g, makingthat under itscorrectly notes RSAUnion
topublic good”whether “it is consistent with theregardingdetermination

local services in theutility provide exchangeone totelephoneauthorize
incum-utility, the PUC must consider “theterritory telephoneof another

itsto realize a reasonable return on investment.”utility’s opportunitybent
abilityor tocorrectly public utility’s opportunitythat aUnion also observes

a interest entitledpropertya return on its investment isrealize reasonable
Barasch,v. 488 U.S.LightSee Co.protection. Duquesneto constitutional

however,(1989). here, not a299, consideration isprocessThe under307-08
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ato realize reasonablerightin which Union’ssetting proceedingrate
fact that theAccordingly, thewould be decided.return on its investment
return on itsto a reasonableopportunitytake realizePUC must Union’s

withwhether it is consistentdecidinginto consideration wheninvestment
inprovideand IDT to service Union’sto allow MetroCastpublic goodthe

territory is of no moment.
has asum, right,has no constitutional butIn hold that Unionwe

to the tohearing.a We remand PUCstatutory right, priorto notice and
this statepreemptsin federal lawdetermine the first instance whether

statutory requirement.

andReversed remanded.

Duggan, Conboy, JJ.,Broderick, C.J., and concurred.and Hicks
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