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alternative,lot, understandingthat his of thea and in the such wasparking
aargument presentswhich he drove. His firstcharacter of the surface on

fact, a lack of evidence toof and the defendant does not assertquestion
he on a lot. Hisjury’s implicit finding parkingthe that drovesupport

todaymoot because we hold that RSA 262:23 doesargumentalternative is
driving “way”;that a that he is on a as torecognizenot defendantrequire

element, that in factprove onlythe the State need the defendant did“way”
“way” by juryon a as defined the statute. The trial court’sdrive

that establish “that the surface whichrequired uponinstructions the State
is, fact, wayin a underdriving Hampshirethe defendant was New law.”

accurate, not constitute an exercisechargeThis was and did unsustainable
of discretion.

Affirmed.
Duggan Hicks, JJ.,Broderick, C.J., Dalianis,and and concurred.
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(SusanMichael A Delaney, attorney general McGinnis,P. senior
attorneyassistant ongeneral, orally),the brief and for the State.

Kathryn Hyland, attorney,staff New Hampshire Appellate Defender
Concord,Program, of on the orally,brief and for the defendant.

BRODERICK, defendant,C.J. The Belyea,Jordan aappeals bydecision
J.)the Superior (Vaughan,Court denying his motion to recuse judgethe
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overdrug presiding hearinga member of the court team from thewho was
Countyin the Graftonparticipationto determine whether the defendant’s

(Grafton County Program Program)orDrug Sentencing ProgramCourt
He also the denial of his oral motions toappealsshould be terminated.

hearing.continue the termination We affirm.

I

facts are drawn from the trial court’s order or arefollowingThe
2006,Inundisputedotherwise on the record before us. June the defendant

felony forgeryto one count for and two misdemeanor counts forpled guilty
and theft unauthorized Heby taking.fraudulent use of a credit card was

jail,in and heninety days suspended, placedsentenced to which was was on
November, plea probationIn he entered a of true to a violationprobation.

a to ofseven-year imprisonment,and was sentenced to serve two- term
2007,for and he remained on Insuspended years, probation.two October

the entered a of true to another violation.again plea probationdefendant
years, yearsHe was sentenced to serve three to seven all for fivesuspended

upon goodconditioned behavior and with all the terms andcompliance
conditions of the Program.

courtProgram,Before the defendant was admitted to the the trial
in a him in the of andengaged colloquy presence legalwith his counsel

forexplained participation, includingthe conditions his admission and the
forconsequences noncompliance Program’s requirements.with the The

sentence,suspended upon compli-defendant’s which was conditioned his
Program’s requirements,ance with the that:specificallyprovided “[Germi-

in inparticipation [Program] impositionnation of the shall result the of the
record,suspended hearing. agreed,sentence without The defendant on the

any rights anyto to such thathearing(s).” acknowledgedwaive He also he
to a if it is the decision of the“explicitly any right hearing... Drugwaive[s]

that sanctions be termination andProgram imposed, includingCourt
of the sentence.”imposition suspended

to the and ofUpon Program plea acceptedadmission after his true was
violation,for most recent theprobationhis defendant executed a Grafton

County Drug Court HeParticipation Agreement. signedalso the Grafton
County Drug Supervisory RegulationsCourt as a “contract for behavior

inexpectations participating County Drugand while Grafton Court.” The
signed following acknowledgement:document the defendant included the

“I I may anyunderstand that not leave the State of New atHampshire time
byapproved Drug Supervisory personnel.” Duringunless Court his

in Program,the the defendant accumulated threeparticipation Program
2008,insanctions. Sometime he left the state withoutmid-September

and returned in mid-November. The courtpermission Program’s drug
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from thedefendant’s unlawful absenceteam met and discussed the
as an sanction.Program, appropriateas well

suspendedtheimposethe State moved to defendant’sSubsequently,
Countythat of Correctionsalleged Departmentsentence. It the Grafton

the supervisionthe had violated terms of hishad that defendantreported
partici-thatjurisdiction, recommended the defendant’sby fleeing the and

and that sentenceProgram suspendedin the be terminated his bepation
theimposed. “DrugIn trial court scheduled a fifteen-minuteresponse,

the The defendantHearing”Court to address State’s motion.Termination
sentence,suspendedhisobjected impose arguingto the State’s motion to

right procedural processthat a to due beforeProgram participants have
liberty through Programtheir can termination from theconditional be lost

sought evidentiaryand a He ansuspended hearingof sentence.imposition
the He also movedProgram.on whether he should be terminated from to

Judge Timothy presiding anyrecuse from over terminationVaughan
ofcontending judge’s participationthat the as a member theproceedings,

team, termination,drug his createdcourt which had recommended an
appearance of trial court the date ofimpropriety. The rescheduled the

and the allotted time from fifteen minutes to one hour.hearing changed
At trialhearing,the the court denied the defendant’s motion for recusal.

sentence,to the to therespect impose suspendedWith State’s motion the
agreed jurisdictiondefendant that he had fled the had been out ofand the

state prooffor almost two months. The State made offers of about the
defendant’s conduct absence from toduring mid-Septemberhis mid-

The and pre-November 2008. defendant cross-examined two witnesses
through proof, primarysented his case offers of letters from his care

counselor,physician primaryand his abuse as well as hissubstance own
thetestimony. During requeststhe defendant’s several for ahearing,

the hearing, Judge Vaughancontinuance were denied. At the conclusion of
ruled the defendant’s in the “noparticipation Programthat was longer
warranted,” sentence,and he imposed suspendedthe defendant’s giving
him for time served. issued order toJudge Vaughancredit a written further

recusal,forexplain his denial of the defendant’s motion his decision to
rulingterminate the defendant’s in the and hisparticipation Program to

impose suspendedthe defendant’s sentence. This followed.appeal

II

A County Programof thedescriptionbrief Grafton is warranted before
we turn defendant’s arguments. acceptto the We the trial court’s descrip-

operates,tion of theProgram parties dispute.how the which do not We note
that court’s order a “Drug Sentencing Programthe trial refers to Court

Manual,”Policy not inbut such document is included the record before us.
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a rehabilita-County Program two-year court-supervisedisThe Grafton
incarceration, and it follows athat serves as an alternative toprogramtion

throughoutinstituteddrug programsmodel for courtgenerally accepted
DRUG COURTcountry. NATIONAL ASSOCIATION OFgenerallythe See

Defining DrugDrug Committee,Professionals, Court Standards
Key Components (U.S. Justice,of Office of JusticeDept,TheCourts:

1997).Office, AJanuary coordinatorDrug ProgramCourtsPrograms,
court on aparticipation drug participantthe continued of eachoversees

a occursweekly Every Wednesday morning, meeting approxi-basis. staff
session, drugthe court and the court team conductsmately one hour before

progress. drugof each The court teamweekly participant’sa review
Coordinator, lawyer Hampshireof the Court a from the NewDrugconsists

office,lawyer supervi-a from theProgram, prosecutor’sPublic Defender
justiceand the of thesory personnel, professionals, presidinghealth care

County Superior Court.Grafton
participant’sAt the team reviews eachweekly meetings, compliancethe

and conditions. Should an issue arise withProgram’swith the terms
behavior, what, any,a the team discusses ifrespect participant’sto

team thatimposed. consequences rangesanctions should be The discusses
termination, severityminor to theprogram depending uponfrom sanctions

of the misconduct. Team members make recommendations forparticipant’s
presiding judge partsanctions to the who is of the team. The ultimate

Programdecision with to sanctions termination from therespect and/or
judge.rests the presidingwith

Ill

argues by denyingThe defendant first that the trial court erred his
for on courtJudge Vaughan’sparticipation drugmotion recusal because the

an of inappearance impropriety participationteam created that his
thatsuggested prejudgedhe had the defendant’s termination from the

a courtProgram. drugThe defendant contends that while member of the
team, intimate in theJudge Vaughan gained knowledge progressof his
Program and had been an active of the team when it recom-participant

defendant,According objectivemended his termination. to the “To an
potential great [judge]observer the for bias is where one monitors a

joins in the decision to terminate the[Program] participant’s progress...,
participant program, participant’sfrom the and decides the sanction for the

I,conduct in the Part of theProgram.” uponThe defendant relies Article 35
3E(1)Constitution, Conduct,State Canon of the Code of Judicial and our

state ease law.

everyThe the ofHampshire guarantees “rightNew Constitution
by judges humanitycitizen to be tried as as the lot of will admit.”impartial
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CONST, I, reflects thispt. art. 35. The Code of Judicial ConductN.H.
Sup. 38, 3E(1); Ayer,also State v. 150N.H.see Ct. R. Canon seeguarantee,

(2003), denied, (2004),14, 35 requires disqualificationcert. 541 942 andU.S.
reasonably bejudge’s impartiality mightin a where theproceeding

see CT.appearance impropriety,and to avoid even the of SUP.questioned
(2006).Blackden, 448,38, 3E(1); 154 N.H. 456R. Canon see also Miller v.
byof is determined anappearance improprietyThe existence of an

standard, i.e., himself,a not theobjective person, judge“would reasonable
Miller, (quotationthe of the court.” 154 N.H. at 456question impartiality

omitted). objective ensuring“The is in the interests ofrequiredstandard
in the confidence in thejustice maintaining publicindividual case and

judicialof a inintegrity process depends imperson­the which on belief the
Rochester,ality judicial making.” Cityof decision Blaisdell v. 135 N.H.of

omitted).(1992)589, 593 The test for an of(quotation appearance partiality
observer, facts,objective, fullyis “whether an disinterested informed of the

significant justicewould entertain doubt that would be done in the case.”
(2001) omitted).Bow, 67,Town (quotationBlevens v. 146 N.H. 69of

us,conclude that based the record the defendant hasuponWe before
objective, fullyfailed to establish that an disinterested observer who is

informed of operation County Program,the of the Grafton and of Judge
Vaughan’s participation drugas a member of the court team andgenerally
in specifically,this case would entertain significant Judgedoubt about
Vaughan’s ability to and thefairly impartially judge presentedissues at the
defendant’s termination hearing. ProgramSee id. Each isparticipant

team,torequired drugmeet with the court which includes the presiding
judge, on an basis. The courton-going authorityretains the to terminate

sanctions,the inparticipant’s participation the or orderProgram other
incarceration, re-arrested,ifincluding a participant positiveis tests for

alcohol,or ordrugs anyfails to meet of the court-imposed obligations. The
courtdrug regularlyteam evaluates a participant’s progress uponbased

attention,information brought to the team’s andincluding diagnostic
treatment information and the participant’s compliance specificwith Pro-

conditions,gram terms and remaining drugsuch as arrest free. The court
responsibilityteam has the to review a participant’s compliance with the

Program’s requirements anyand to discuss sanctions that should be
imposed for a misconduct. teamparticipant’s Individual members recom-

sanctions,particular sanctions,mend but the includingultimate decision on
participantwhether a will be terminated from the Program, solelyrests

with the presiding judge.
order,In Judge Vaughanhis described his druginvolvement with the

court team as follows:
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meetingsin the team and does listenparticipateThe Court does
meetings.in those[Program] participantsto information about

Court, however, ultimately makes its own decision withThe
what, if or termination should occur withrespect any,to sanctions

has,. . . after hearingto each defendant. Courtrespect [T]he
toby respectrecommendations the team with sanctions and/or

to those recommen-participants],termination for refused follow
or alternate sanctions.implemented separatedations and

Judge Vaughan explained:further

court,drug judge provideIn a the does not theprobationary
treatment, supervise analyze participants,does not or the and

not do akin to social The administersanything judgedoes work.
and of all and holdsinput components periodiccoordinates the

that is complyingreviews to ensure the with lawful[defendant]
theprobation Althoughorders of Court. the ambience and feel of

courtroom,fromdrug maycourt be different a standard criminal
the function is the same.essentially

Judge Vaughannote that while stated in his order that he “does notWe
supervise analyze participants,”or the the record shows that when entering

theProgram, agreed supervisionthe defendant to remain “under the of the
[Program’s] Judge well one or more . . . from[as as] officers Grafton
County Department during two-yearof Corrections” the term of the

Further,Program. presiding judge explainedthe who the terms of the
to the defendant him: “IProgram meetingtold will look forward to with

you on-going supervising your participation youron an and full andbasis
complete compliance supervision requirements.”with treatment and How-
ever, the record shows that the extent of the presiding judge’s supervision

onlyof the defendant consists of facilitating weekly meetings,review
listening pertainingto information to a participant’s compliance with the

conditions,Program considering any byterms and sanctions recommended
misconduct,the team members for a participant’s independentlyand

sanctions, if indeciding any, appropriate.what are the recordNothing
shows that fromJudge Vaughan process participatingvaried this when as

presiding judgethe on the court team.drug
The defendant contends that a disinterested observer would entertain

doubt about whethersignificant Judge Vaughan prejudged the facts and
was able to remain indifferent to the outcome of the termination hearing.

team,that ofargues part alreadyHe the treatment the court has“[a]s
likely given inputevaluated the evidence and about the recommendation to

defendant], creating appearanceterminate thus the of improper[the
argument faultyto an outside observer.” His rests theprejudgment upon
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partici­Judge Vaughandemonstrates that whenpremise that the record
monitored the defendant’sdruga of the court team andpated as member

than neutral and detachedacted in some role other as aprogress, he
2002)(Okla.State, 110, 114 App.Alexander v. 48 P.3d Crim.magistrate. See

adjudicator);team is an State v.(supervising judge’s drugrole on cf.
(Idaho 2007)881, may presidecourt overRogers, (drug judge170 P.3d 886

insentencing judgeand serve as accordance withhearingtermination
restricted due process protections).

acted asJudge Vaughanin the record demonstrates thatNothing
advocate, prosecutor participating drugan or when with theinvestigator,

(defendantAlexander,court team. 48 P.3d at 114-15 made no recordCf.
insupervisory judge’sthe extent of the the defen­showing participation

as a of the thatdant’s treatment and involvement member team would
bias). Rather, the thatsupport allegation Judgean of record shows

role,In inVaughan impartial judicialremained an officer. that and the
team,drug lawyerof the entire court which included a from thepresence

New Defender listened toHampshire Program, Judge VaughanPublic
progresscurrent information on the defendant’s or in theproblems

Program presented byand to sanction recommendations individual mem­
team, purportedbers of the as a result of the defendant’s misconduct. It is

not uncommon for to information ajudges acquire sittingabout case while
in judicial capacity judicial setting adjudicatetheir in one and later to the

casting significant abilitycase without doubt on their to render a fair and
Bader, (2002)265,impartial (judgesdecision. See State v. 148 N.H. 270-71

inare able to set aside information earlier and decidegained proceeding
solely presentedcase on the evidence at a cert.subsequent hearing),

(2003).denied, Furthermore, innothing538 U.S. 1014 the record demon­
strates that Judge Vaughan relinquished judicialhis role as the ultimate

Indeed,anyone.decision maker to the in drugrecord establishes that other
cases, rejectedcourt Judge Vaughan presented byrecommended sanctions

drug court team members and imposed appro­sanctions he decided were
priate.

Accordingly, we that theconclude defendant has failed to show a factual
basis in the record on a personbefore us which reasonable would entertain
significant Judge Vaughanconcern about whether the facts orprejudged

judicialabandoned or his incompromised impartiality drughis role on the
Board, 262,court team. v.e.g., PlanningWinslow Holderness 125N.H.Cf.

(1984) (planning267 board member’s remarks illustrated that he had
board,the facts of the beforeprejudged joiningcase the which constituted

a disqualification);Appeal League,cause for Seacoast Anti-Pollution 125of
(1984) (factual465,N.H. giving appearance471-72 basis existed rise to of
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that, amongchairman made commentspublicwhere PUCimpropriety
infinancing appearedfor Seabrook to be bestthings, proposedother

of proposed financinginterest of the state at a time when the issue whether
future).the in thepublic good pendingwas in the would be before PUC

contends that couldJudge Vaughan’s impartialityThe defendant also
reasonably personal knowledge disputedbe because he had ofquestioned

Sup. R.evidentiary concerning proceeding.facts the termination See Ct.
3E(l)(a). First,38, Canon This contention lacks merit for two reasons.

nothing Judge Vaughan personalin the record demonstrates that had
knowledge acquiredof the defendant’s conduct that he outside the context

in inmonitoring progress Program servingof the defendant’s the while his
judicial drug Cf.,e.g.,Appealon the court team. Public Serv.capacity Co.of

(1982)(PUC1062, 1073of N.H., 122N.H. chair initiated contactimproperly
outcome).with a to facts relevant to the The recordparty investigate
team,onpresiding judge Judge Vaughandemonstrates that as the the

compliantlearned information about the defendant’s and noncompliant
behavior in the of the inweekly meetings presencecontext review and the

team,of the authority impose anyentire and retained the to decide and
may appropriatesanctions that be for a misconduct. Thisparticipant’s is

observer,not a in an objective, fullycircumstance which disinterested
processinformed of the and of thegoals Program, would entertain

significant Judge Vaughan gainedconcern about whether personal knowl­
edge the defendant in a that impartialityabout manner would affect his and

toability justlyhis decide a termination issue.
Second, the points disputed evidentiarydefendant to no facts that Judge

in himVaughan upon terminating program.relied from the At the hearing,
the agreeddefendant that he had left the state for two months without
permission. Program’s SupervisoryThis was a clear violation of the
Regulations, which him fromprohibited “leav[ing] the State of New
Hampshire any by Drugat time unless Courtapproved Supervisory

(courtAlexander, 114personnel.” unpersuaded bySee 48 P.3d at defen-
dant’s of inallegation judge’sbias decision to terminate him from drug

solelycourt on aprogram, premised judge’s position drugas member of the
team, in partcourt because evidence contained more than sufficient

decision).evidence to support presentedtermination The defendant also his
proof hearing, byown offer of at the which was the trial courtaccepted

State,objectionwithout from the explainto his troubled mental health and
difficultywith medication that led to his unlawful absence theup from state.

objection, presentedWithout the defendant the letter recommendations of
his care inprimary physician supportand his substance abuse counselor of
a less drastic sanction than his termination from the Program. Ultimately,
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and his sus-imposethe trial court decided to terminate the defendant
state,fleeingadmitted misconduct in thepended uponsentence based his

record,as well as his three sanctions. On this we hold thatprior Program
not doubtobjective, significantan disinterested observer would entertain
is no evidence that he had orJudge Vaughan’s impartiality.about There

not known the treatment team or that he hadby drugconsidered facts
inany orderingof facts relied thepersonal, independent knowledge upon

See, State,defendant’s termination from the Lozano n 751Program. e.g.,
1988)1326, (Wyo.P.2d 1327-28 did not have(presiding judge personal

evidentiaryof facts rise to an ofknowledge disputed giving appearance
in a inimpropriety, despite witnessing drinkingdefendant bar alcohol

violation of her probation, freelybecause the defendant admitted to the
Alexander,facts at the violationprobation hearing); 48 P.3d at 114-15cf.

(defendant made no inshowing judge’s participationrecord the extent of
defendant’s treatment judge’s druginvolvement as member of courtand/or

bias).supportedteam which a claim of

Finally, arguesthe defendant that recusal was required because
thepermitting judge participatesame to on the treatment team and to

preside over his Programtermination from the “runs afoul of the purpose
drugof the court He thatprogram.” purpose Programcontends the of the

thus,is rehabilitative and “a insingle judge sitfting] capacities... mayboth
a participantcause to be less to treatmentforthcoming providers, fearing

anythat adverse participantinformation the discloses to a treatment
inprovider weeklycould be discussed courtdrug meetings and could be

used inagainst participantthe a termination hearing by judge.”the same
Because the defendant argument adequateadvances this without develop­
ment and without legal support, we decline to address its Guymerits. See

(2008)642,v. Town Temple, (judicial157 N.H. 657-58 review notof
warranted for sweeping legal assertion that lacked adequately developed
argument or legal support).

IV

The defendant next thatargues the trial court erred in denying his three
oral motions to continue his hearing.termination toAccording the defen-
dant, the trial court grantedshould have a continuance because it had failed
to himprovide with adequate prior hearingnotice to the that he would be

Therefore,to present contends,allowed evidence. he he was unable to
defense,subpoena witnesses and hisprepare and the trial court’s denial of

his motions for a continuance process rights.violated his due The State
however,argues, that the defendant did not preserve any argument

theregarding adequacy of the notice he received in advance of hearing.the
agree.We
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sentence,suspendedto the theimposeAfter the filed its motionState
objected,The defendanthearing.trial court scheduled a fifteen-minute

panoply process protectionsentitled to the “full of duearguing that he was
requestedinterest is at stake.” He anlibertyafforded when a conditional

Program,from theevidentiary hearing onwhether he should be terminated
reschedulingthe court issued a notice the date andsubsequently,and

hearing.one hour for theallocating
partiesAt of the the court informed the how itbeginning hearing,the

proceeding:to conduct theintended

I’m under the nature of atreating probationthis matter
byin matter aproofviolation. The burden of this would be

I’m ofproceedingof evidence. And with offerspreponderance
instance, inin the first connection with this matter.proof,

find, evidence, is,If I that inby preponderance Belyeaa of Mr.
fact, in drug program,violation of the court which I treat as a
probation imposedthen sanctions shall becomponent, consistent

I appropriatewith what deem is under the circumstances.

objectThe defendant did not to the trial to acourt’s decision conduct
hearing day argueon the merits that or otherwise that he was not given

evidence,advance notice on whether he would be allowed to hepresent as
on trialargues appeal.now When the court asked the defendant whether

raise,there other “preliminarywere issues” he wanted to the defendant did
any notice,not raise to thechallenge hearing “stipulate[d]but to the facts

of the that “it’s not toleaving program,” necessary[his] and stated hear
testimony transpiredor fact evidence on what before he himself in.”turned

Throughout hearing,the the defendant made three torequests continue
However,it testimony. anyso he could secure live witness he did not base

requestedof the on any purported inadequacycontinuances of the court’s
Indeed,notice. trialhearing when the court denied the defendant’s second

itrequest, hearingstated: “This was scheduled for a sufficient period of
here,permittime to to acquired. They’re apparently.witnesses be not

Therefore, your request... is denied.” When thedenying defendant’s last
the courtrequest, hearingtrial observed: “This has been scheduled for a

time,long period here,of sufficient to have ifappropriate witnesses
statement,Innecessary.” the face of the trial court’s the defendant

contraryremained silent and did not a view.express

judicial“It is a rule that notlong-standing parties may have review of
Miller,matters not raised in the forum of trial.” 154 N.H. at 456. Because



309

the record fails to demonstrate that challengedthe defendant the adequacy
of the court’s notice for his hearing, argumenttermination the is not
preserved for our review.

Moreover, the defendant did not challenge adequacythe of the court’s
Rather,notice in his appeal.notice of he raised aonly processdue challenge

to the trial court’s decision to allow the State to proceed by proofoffers of
and to requestits denial of his to call a particularas witness a ofmember

drug Therefore,the court team. even if the defendant had raised the notice
court,issue before the trial he waived it on appeal. See Sara v.Realty

Club,PondCountry 578, (2009);Fish & Game N.H.158 582 R.SUP. Ct.
16(3)(b).

Finally, the defendant thechallenges legality of the waiver he
priorexecuted to entering the Program. Specifically, he asserts that he

cannot “waive his rights to a to ahearing impose suspended sentence.”
Because the trial grantedcourt the defendant’s for arequest termination

ruled,andhearing objection defendant,without by the that it would treat
violation,the like aproceeding probation argumenthis waiver is moot.

Affirmed.
Dalianis, Duggan, Conboy, JJ.,Hicks and concurred.
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