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for the defendant.

defendant, Riendeau,Conboy, Randy guiltywas found of oneJ. The
an and one count ofof after certification as habitual offenderdrivingcount

(DWI), infollowing jury Superiorintoxicated a trial Courtdriving while
2009).J.). RSA265-A:2,1CArnold, 2009); He(Supp. (Supp.See 262:23RSA

in the motion inarguing grantingthat the trial court erred State’sappeals,
in affirm.jury.limine and its instructions to the We

31, 2007,following Augustthe facts. On theThe record evidences
fiancee, Forward, to the Twin Stateaccompanied Robyndefendant his

vehicle,in their a rented 2007Speedway Claremont. Forward drove
driver,a the defendant was anMustang, because she was licensed whereas

parkedhabitual offender whose license had been revoked. Forward the
lot,inMustang parking subsequently permittedthe but the defendant to

race,”in “spectator open non-professionaldrive it a a race to drivers. The
track,car and the hepit participateddefendant drove the to the onto where

race, area,pitin the race. After the the defendant returned to the where he
by spinning producecreated a “smoke show” the tires to a smoke cloud.

racetrack,Because smoke shows are not at the the defendant’spermitted
policeactions drew the attention of the racetrack staff and of a officer

patrolling grounds.the
GaryPit director Baker the theapproached Mustang during smoke show

and the defendant to turn off the car and him the Bakergive keys.asked
bloodshot,eyes appearednoted that the defendant’s were that he to slur his

and that he of alcohol.speech, getsmelled When the defendant refused to
car,out of the Baker left to find a officer.As Hallockpolice Officer Shawn

foot,responded began awayto the smoke show on the defendant to drive
pit parking pursuedfrom the and into the lot. Officer Hallock the car on

foot for a short radioing Captain Colby Caseydistance before for assis-
proceed through parkingtance. Baker and Hallock saw the car the lot area

they sightbefore lost of it. Forward and the defendant then left the
racetrack as had thethey drivingcome: Forward was and defendant was
her passenger.

cruiser,aCaptain Casey, driving caught up Mustangwith the and
it astopped quarterabout mile from the racetrack. He noted that the

defendant, ofpassenger, appearedthe intoxicated and smelled alcohol. He
byarrested the defendant based the informationupon provided Officer

regardingHallock and information the defendant’s habitual offender status
provided by dispatch.
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trial, testimonyto exclude allthe filed a motion in liminePrior to State
lotparkingthe Speedway’sas to whetherany subjectiveof witness’s belief

that because the Stateobjected, arguing“way.”constitutes a The defendant
offense, the mens rea ofthe it must establisheverymust element ofprove

Thecharge.of the habitual offender“way”as to the element“knowingly”
limine, the mensconcludingin thattrial court the State’s motiongranted

status as an habitualapplied only to the defendant’s“knowingly”rea of
offender.

trial, defendant’s status as an habitualstipulatedAt the defense to the
offender, arguedstatus. The defense that theknowledgeand to his of that

track,a area of thedriving staging Speedwaydefendant had limited his to
and, therefore, “way.”on was not a The Statethe surface he drove

lot,parkinghad in the Speedwaycontended that the defendant driven
“way.” jurythe of a The court’s instruc-legalwhich falls within definition

limine,tions, inruling pertinentconsistent with its on the motion in stated
part:

Normally, the matter of intention or the defendant’s mental
cases,Insomething youstate is that would have to decide. these

however, havepartiesMr. Riendeau’s intent is not an issue as the
to thestipulated respectas to this element of the offense with

acharge operating beingof a motor vehicle after certified as
offender and Mr. Riendeau’s intent or mental state is nothabitual

chargean element of the of while intoxicated... .driving

The definition of the crime... of a afteroperating motor vehicle
been certified as a motor vehicle habitual offender hashaving

elements. You need consider two elements of thismultiple only
Thus,lightoffense in of the the mustparties’ stipulation. State

defendant,beyond Randya reasonable doubt that theprove,
Riendeau, way.drove a motor vehicle and that he did so on a

you,The as I have advised have asparties, previously stipulated
offense, namelyto the other elements of this that Mr. Riendeau

prohibited operating uponknew he was from a motor vehicle the
ways Hampshire, havingof New been certified a habitual
offender.

is not to that the defendant drove arequired proveThe State
motor vehicle on a surface that under the law as ayou qualified

onlyThe theway. required prove knowingState is to element[sic]
vehicle; is,actual of the that that the defendantoperationto the

thatdrivingwas aware he was a motor vehicle and was aware[he]
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of offender. The defendant does not havehis status as a habitual
a thatdrivingto know that the vehicle he is is on surface is defined

satisfytoby Hampshire wayNew law as a for the State its burden
proof. only satisfy you respectof The need with to theState

of a that the which the defendant wasway, uponexistence surface
is, fact,indriving way Hampshirea under New law.

State, further, required proveThe is not to that the defendant
in aupon drivingintended to use the surface which he was manner

Allway, by youconsistent with a as defined the law. need consider
was,upon drivingis whether the surface which the defendant was

defined,fact,in way. “Way” purposesa is for of the habitual
incharge, pertinent part, public privateoffender as a or parking

lot which is primarily payingmaintained for the benefit of
customers. lot” is defined as an“Parking area used for the
parking of motor vehicles.

that, although chargedWe note the defendant was with both driving after
intoxicated,certification as an drivinghabitual offender and while the trial

court’s on the motion in limineruling argumentaddressed “the mens rea
it only.”as to the habitual offender Thecharge parties’relate[d] briefs also

exclusivelyfocus on this issue. therefore deem any argumentWe waived
regarding See,the defendant’s in charge.mental state involved the DWI

(2003) (issuesBlackmer, 47,e.g., State v. 149 49 fullyN.H. not briefed for
waived).review are deemed

erred,arguesThe defendant that the trial court in rulingboth its on the
instructions,in jurymotion in limine and its when it interpreted the

requiringhabitual offender statute as not the to proveState the defendant
knew that the area he on adriving “way.”was was He asserts that the State
must theprove “knowingly” “way”mens rea of as to the ofelement the

first,charge “way”habitual offender for two reasons: because the element
ais material element of the offense to which a apply;mens rea must and

second, because the policies purposes underlyingand the habitual offender
justifystatute applying “knowingly” “way”the mental state of to the

element.
The thatresponds onlyState the element of the habitual offender charge

to which “knowingly” bythe mens rea of has been this court is theapplied
defendant’s status as an habitual offender. It that toargues apply the mens

requirement “way”rea to the element purposewould contravene the of the
place bystatute because it would the risk posed uponhabitual offenders

waysthose who travel the of the state.
We consider issues of statutory interpretation de novo. State v.

(2009).McMillan, 753,158 757N.H. We are the final arbiter of the intent
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a Id. “Ourin the words of a statute as whole.legislature expressedof the as
importto the fair ofprovisions accordingto construe Codetask is Criminal

so, plainIn we look first to thepromote justice. doingtheir terms and to
(citationsintent.” Id.legislativeof the statute to determinelanguage

omitted).

2009)262:23, forprovidesI that shall be unlawful(Supp. “[i]tRSA
waysto motor vehicle on the of this state while anany person anydrive

inprohibiting drivingorder of the director or the court such remains
any requirement.effect.” The statute thus does not mens reaspecify

“However, culpablethe failure of the to for thelegislature provide specific
a not mean that the statute isrequiredmental state for crime does

(1989).Stratton, 451,v. Tonecessarily unenforceable.” State 132 N.H. 457
felony,conviction for a law that asupport Hampshire requires proofNew

person “purposely, knowingly,recklessly negligently,acted either or as the
maylaw materialrequire, respectwith to each element of the offense.”RSA

(2007).626:2, However, knowledgeI nor recklessness nor“[n]either
negligence as to whether conduct constitutes an offense ... is an element

offense, 626:2,of such the so provides.”unless law RSA V. “When the
statute,state of aculpable mind has been omitted from the State must

prove appropriatethe existence of the mental state which is in of thelight
policynature of the offense and the considerations for punishing the

Stratton,conduct in atquestion.” 132 N.H. 457.

“way”We first determine whether the element is a “material
See, Demmons,element” of the habitual offender charge. e.g.,State v. 137

(1993)716, elements”).N.H. 719 (“culpability applies only to material RSA
625:11, (2007)IV defines “material element of an offense” as “an element

limitations,that exclusively jurisdiction,does not relate to the statute of
(1)anyvenue or to other matter similarly soughtunrelated to the harm to

(2)offense,prevented by justificationbe the definition of the or any or
for prescribed primaryexcuse the conduct.” “The ofpurpose the habitual

Dean,offender statute is safety highways.”to foster on the State v. 115
(1975).520, “way”N.H. 524 The directlyelement therefore is related to

offense,”“the harm to besought prevented by the definition of the and we
accordingly conclude that it is a “material element” of the habitual offender
charge.

agree “way”While we with the defendant that the element is a
offense,material element of the we do not agree with either of the two

rationales argue materiality “way”he uses to that the of the element
First,requires application “knowingly”of the mens rea. the defendant

Baker,upon 447, 449relies the statement from v.following State 135 N.H.
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(1992): the had toknowingly,“To that the defendant acted Stateprove
However,to material elements.” that isprove knowledge quotationas all

a reads in full: “To that the defendantonly provehalf of sentence which
as to all materialknowingly, prove knowledgeacted the State had to

or, words,elements, 626:2, I, in that he aknowingly operatedRSA other
was in effect.” Id. Thisprohibitionvehicle while the habitual offender still

articulation of the elements ofrepeatedformulation is consistent with our
the offender charge.habitual

A charge operationconviction on the of after certification as an
(1)of three elements: that anrequires proofhabitual offender

the defendant from abarring drivinghabitual offender order
(2)force;motor vehicle was in that the defendant drove a motor

wayson the of that invehicle this State while order remained
(3)effect; knowledgeand that the defendant did so with of his

anstatus as habitual offender.

(1991) (citations706, omitted);State v. 134 N.H. 710Crotty, see also State
Gauntt, 204, (2006); LeBaron, 226,v. 154 N.H. 207 State v. 148 N.H. 229

(2002). only appliedThe element to which we the mental state of “know-
certification, Baker,iningly” drivingcases of after is theincluding

knowledgedefendant’s of his status as an habitual offender.

626:2, I,Similarly unavailing is the defendant’s assertion that RSA
of mentalrequires application the same state to all material elements of

626:2, I,this offense. inprovides pertinent part,RSA “When the law
andefining prescribes culpabilityoffense the kind of that is sufficient for its

commission, thereof,distinguishing amongwithout the material elements
elements,culpability applysuch shall to all the material contraryunless a

face,purpose plainly appears.” provision inapplicableThis is on its since the
issue, 262:23,1,defininglaw the offense at not prescribeRSA does the kind

of thatculpability is sufficient for its commission. The defendant’s attempt
to read this provision embodying general principleas “a consis­favoring

intency the of a mentalapplication definingstate to the several elements
single Rather,a crime” does not dictate our applyresult. we our well-­

precedent:settled a specific provided“Where mental state is not for the
offense, 626:2,1, requiring proof culpablewe read RSA as of a mental state
which is in ofappropriate light policyof the nature the offense and the
considerations for the conduct inpunishing question.” Ayer,State v. 136

(1992)191, omitted).(quotations, ellipsisN.H. 193 brackets and

Accordingly, “culpablewe must determine the mental state which is
inappropriate light policyof the nature of the offense and the consider­

Aldrich, 43,in 124punishing question.”ations for the conduct State v. N.H.
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(1983). that of the habitual offenderpurposes47 The State asserts the
anyto mental state for theby declining requirestatute are best served

defendant, hand, argues “knowingly”The on the other that“way” element.
“way”mental state to the element.appropriate culpable applicableis the

of theagree impose requirement “knowingly”with the State that to theWe
of the“way” contrary purposemental state to the element would be to the

McMillan, legislature expressedstatute. See 158 N.H. at 760.The has the
(2004),inof the habitual offender statute 262:18 whichpurpose RSA

provides:

It tohereby policy Hampshire:is declared be the of New

safetyI. To maximum for all travel orprovide persons who
state;waysotherwise use the of the and

II. deny privilege driving waysTo the of motor vehicles on such
persons byto who their conduct and record have demonstrated

safetytheir indifference for the and welfare of others and their
state,disrespect for the laws of the the orders of her court and the

statutorily acts of her administrativerequired agencies; and

III. discourage repetition byTo of criminal acts individuals
against peace dignitythe and of the state and her political

to imposesubdivisions and increased and added of thedeprivation
privilege uponto drive motor vehicles habitual offenders who have
been convicted repeatedly of violations of traffic laws.

Thus, we that primaryhave stated of the habitualpurpose“[t]he offender
safety bystatute is to foster removing irresponsible drivers from the

(1989)highways O’Brien, 587,of the State.” State v. 132 N.H. 592
omitted);(quotations 189,and citations Canney,see also State v. 132 N.H.

(1989) statute,192 the habitual(describing part, “partoffender in as of a
statutory scheme promote safetyenacted to maximum on this State’s

(1978)Ward, 874, 878roadways”); (same); Dean,State v. 118N.H. 115N.H.
(“theat 524 penalty imposed upon an primarilyhabitual offender is for the

protection publicof the in fromremoving highways operatorthe an who is
offender”).a dangerous persistentand

purpose onlyThis is achieved if the prohibitedhabitual offender is from
time,driving way anyon a of this at regardlessState of whether he

McMillan,it as a or not.recognizes way 158 N.H. at 761. “To holdCf.
otherwise would ignore the of the statute. do not thepurpose We believe
legislature intended such a result.” publicId. This is because the risk to the
is the same whether or not the defendant knows that the surface on which
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“way.” put,a an habitual offender who believesdriving Simplyhe is is
turf, in on a roaddrivingon but who is factdriving privatehimself to be

of a creates the samestatutory “way,”that falls within the definitionsurface
as an habitual offender who knows that he issought preventedrisk to be

(1992) (“The436,135 N.H. 438driving “way.” Osgood,on a See State v.
an habitual offender a motordanger public placesto the occurs when

omitted)).in the and citationhighway.”(quotationvehicle... motion on “We
therefore cannot conclude it was an unsustainable exercise of discretion to

McMillan,requestedrefuse the defendant’s instruction.” 158 N.H. at 761.
to thecomparisonThe defendant’s of the habitual offender offense lesser

suspensionoffense of after or revocation codified at RSA 263:64driving
2009) analysis.not alter our The defendant out that(Supp. pointsdoes RSA

as toprohibits driving regard driving263:64 without whether the takes
elsewhere,place “way” argues legislativeon a or and that such reflects a

narrowlyintent to more define the more serious habitual offender offense.
that, proofHe reasons as we have of the mens rea asrequired “knowingly”

element,to the habitual offender status we should do the same for the
“way” disagree.element. We

“[D]riving suspensionafter or revocation under RSA 263:64 is
related as a lesser-included offense to anoperating as habitual offender

(1986).Moses, 617,under RSA 262:23.”State v. 128 N.H. 621

Conviction of the misdemeanor offense of driving suspensionafter
(1)requires proof:or revocation that the defendant’s license to

(2)revoked;suspendeddrive had been or that the defendant drove
(3)suspension;a motor vehicle after such and that the defendant

did so knowledge suspensionwith of the revocation or of his
license to drive.

(2002) omitted).Watkins, 760, 766State v. 148N.H. and citation(quotations
“Thus, greaterboth the and lesser offenses have a knowledge requirement”

element,as to the status be it the lesser status of suspensionlicense or
revocation, or the status of certification as angreater habitual offender. Id.

judicial“Because an habitual offender order not to drive a form ofis
revocation,” Moses, 621,128N.H. at an habitual offender who anydrives on

state, not,in inregardless wayterrain the of its status as a or is violation
Moreover,of RSA 263:64. 262:23 that:providesRSA

in any case in the acharged drivingwhich accused is with motor
license,vehicle while orpermit privilege suspendedhis to drive is

revoked, license,or or charged drivingis with without a the court
hearing charge personbefore such shall determine whether such
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by holdingof suchheld an habitual offender and reasonhas been
on of this state.driving waysfrom a motor vehicle theis barred

subject greaterto aThus, has that a defendant islegislaturethe mandated
certification)(thefindinga of habitual offender andpenalty upon recidivism

a ofgreater beinghas likelihoodpublicon a surface where thedriving
(the element).injured “way”

applica­thatunpersuaded by argumentremain the defendant’sWe
“way” serve to deter“knowingly”tion of the mens rea to the element would

of aways agreefrom on the the state. We thatdrivinghabitual offenders
thatactivityan is unaware he isdefendant cannot be deterred from he

Aldrich, However, deterrence isSee 124 N.H. at 49. while theundertaking.
statute, seethird the three stated of the habitual offender RSApurposesof

262:18, “primarythe first and of the habitual offender statute is topurpose
ofsafety by removing irresponsible highwaysfoster drivers from the the

omitted).O’Brien, (quotationsState.” 132 N.H. at 592 and citations This
by the the actionpurpose interpreting prohibitingis best served statute as

— —“way”itself on a of the awareness ofdriving irrespective defendant’s
byhis ispresence “way.” interpretation supportedon a further theOur

denyof statute: “To ofpurpose privilege drivingsecond stated the the
motor andways persons byvehicles on such to who their conduct record
have their for the ofsafetydemonstrated indifference and welfare others

262:18,and for II. Todisrespecttheir the laws of the state.” findRSA
permitotherwise would defendants who have “demonstrated their indiffer­

safety byence for the and of others” to elude punishment assertingwelfare
that they they driving “way.”Requiringwere unaware that were anon a

defendant, public,habitual offender rather than the to bear the risk that
the driving “way”surface on which the defendant is constitutes a also

such adiscourageserves to defendant from a motor vehicle at alloperating
(as 263:64).prohibitedis under RSA We conclude thataccordingly inter­

not of apreting requiring proofthe statute as mens rea for the “way”
theelement best fulfills aims of the statute.

remaining argument, concerning ignoranceThe defendant’s of
fact,the It isignorance briefly.law versus of can be addressed well-­

Stratton,“[i]gnorancethat of the law is no 132 atestablished excuse.” N.H.
457; (2007) (effect law).626:3, II of mistake TheRSA of defendant’scf.
arguments fact;ofthroughout upon ignorancehave therefore centered his

is, a privatethat that the surface on he drove was or“public parkingwhich
customers,”lot maintained theprimarily payingwhich is for benefit of

2009).259:125,1statutory “way.”a RSAfitting (Supp.the definition of The
that he on the race area rather thanargues stagingdefendant drove track’s
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alternative,lot, understandingthat his of thea and in the such wasparking
aargument presentswhich he drove. His firstcharacter of the surface on

fact, a lack of evidence toof and the defendant does not assertquestion
he on a lot. Hisjury’s implicit finding parkingthe that drovesupport

todaymoot because we hold that RSA 262:23 doesargumentalternative is
driving “way”;that a that he is on a as torecognizenot defendantrequire

element, that in factprove onlythe the State need the defendant did“way”
“way” by juryon a as defined the statute. The trial court’sdrive

that establish “that the surface whichrequired uponinstructions the State
is, fact, wayin a underdriving Hampshirethe defendant was New law.”

accurate, not constitute an exercisechargeThis was and did unsustainable
of discretion.

Affirmed.
Duggan Hicks, JJ.,Broderick, C.J., Dalianis,and and concurred.
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