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on “a of theparking driveways placed portionlots and will not beings,
that the ZBA “actedwhere removal occurs.” The trial court foundpremises

To construe thelawfully premises.”when it treated the entire site as the
onlythat the occur where therequireordinance to lawful construction

removal occurs would “add words that did not see fit to[the drafters]
Duffy, reject argumentinclude.” 149 N.H. at 181. also the Batchelders’We

theinterpretation purpose Althoughthat this defeats the of the ESZ.
purpose mayof the ordinance be to “reduce the disturbance and intrusion

protected Valley,” developmentof earth around the Baker River is not
record,inprohibited the ESZ. the we conclude that it was notOn

unreasonable or unlawful for the trial court to conclude that section
710.4(C) does not prohibit Topsfield’s proposed development.

Affirmed.

Duggan Hicks, JJ.,and concurred.
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Gordon, P.A., P.(Karyn ArpiarShaheen & of Concord Forbes and G.
Saunders, brief, orally),on the and Ms. Forbes for Pikeappellees,Jr.
Industries, Companies,Inc. and Redimix Inc.

(Johnand of on theRyan, Hampton Ryan orally),Casassa J. brief and
for the appellants.

Boc, Bolduc, P.A., A.Wyskiel, Tillinghast (Christopher& of Dover
Wyskiel orally),on the and for the of Madbury.brief Town

DUGGAN, J. The Brianappellants, Woodward and other abutters of Pike
(Pike)Industries, asphaltInc.’s aplant, appeal ruling Superiorof the Court

J.)(Tucker, the ofreversing Madbury Zoningdecision the Townof Board of
(ZBA)Adjustment that Pike had discontinued its use ofnonconforming its

affirm in inplant. part part.We and reverse
followingThe facts are drawn from the Beginningadministrative record.

1960,prior continuouslyto Pike has anoperated asphalt production plant
mid-1960s,in InMadbury. the the promulgatedtown an ordinance that

use,zoned the area thesurrounding plant agriculturalfor residential and
that,the amaking plant pre-existing nonconforming use. After Pike

operatecontinued to the on aplant seasonal basis from mid-spring through
months,DuringNovember or December. the winter performedPike

maintenance,equipment paid electric generated by plant,bills the and
submitted bids for future plant.work for the

17,2005,After aproducing asphalt“batch” of on suspendedOctober Pike
its seasonal operations, customary.as was Between October 2005 and

2006,November Pike made electrical and operational repairs to the plant,
staff,inengaged training plantemissions for bought safety equipment for

the mixplant, plans exclusivelyworked on for the plant, and submitted
mandatory Overall,plan reports $24,596.32site to the State. spentPike in
maintenance and repair duringcosts this thirteen-month Inperiod. addi-
tion, Pike continued to advertise asphalt production Madburyat the plant

website, list,on Madburyits included the inplant priceits and submitted
municipalities projectsbids to for involving asphalt producedto be at the

Madbury plant. Although Pike was toprepared begin asphalt production at
time,any produce any asphaltit did not at the Madbury plant between

October 2005 and August 2007. Pike had other facilities that were more
for the it received during period.suitable bids that time

2007, (Redimix),In April Redimix Inc.Companies, entity,Pike’s sister
filed a plan application Madburysite with the BoardPlanning proposing to
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2007,Inasphalt facility. Maythe a concrete thereplace plant with batch
hearingboard held a on the atplanning plan application,site which it was

anythat the asphalt plant produced asphalt years.revealed had not for two
2007,In the a planning arguingJune abutters submitted letter to the board

that the had been under thenonconforming use discontinued relevant town
(ordinance)Zoningordinance. The inMadbury provides, perti-Ordinance

nent that a has beenpart, non-conforming“[w]henever use discontinued for
reason,than year anymore one for such non-conforming use shall not

re-established, inthereafter be and the future the propertyuse of shall be
conformity provisionswith the of this Ordinance.” MADBURYZONING

XIII, 1(b).§art. TheORDINANCE votedplanning unanimouslyboard that
was “no ofthere discontinuance use the Redi-Mixconcerning application.”

appealedThe abutters to the ZBA.
ZBA 2006,The determined that Pike had produced asphaltno during but

had incurred costs repair, training, personnel,considerable due to and
other maintenance Afterfunctions. the ofconsidering “townspeople’spoint
view,” ordinance,”the “spirit of the and potential site,other uses for the the
ZBA determined that productionthe of constitutedasphalt the noncon-

Therefore,forming use. because Pike had not produced asphalt for more
one year,than the ZBA ruled that ineligiblePike towas recommence

asphalt production discussions,under the town’s In itsordinance. ZBAthe
was uncertain whether it had to determine whether Pike tointended
abandon its use.nonconforming Ultimately, uponrelying McKenzie v. Town

Zoning Adjustment, (2007),Eaton Board 154 N.H. 773 the ZBAof of
thatconcluded Pike’s wasintent irrelevant it had onlyand to decide

whether Pike had discontinued its use for onenonconforming year.
appealed court,Pike to the superior which reversed and remanded the

ZBA’s decision. The court concluded that uponthe ZBA relied improper
inconsiderations theinterpreting ordinance. It foundalso that the ZBA

in definingerred narrowly“use” as the production therebymere of asphalt,
thefinding nonconforming Finally,use discontinued. the trial court ruled

that, Salem,topursuant (1976),Lawlor v. Town N.H.116 61 ZBAtheof
should have considered whether Pike intended to abandon its pre-existing
nonconforming use. This appeal followed.

argue (1)The abutters that insuperiorthe court findingerred that: the
ZBA notshould have the “spiritconsidered of the ordinance” in interpret-

(2)ordinance;the town’s ZBAing the applied the incorrect definition of the
term “use” in determining whether Pike pre-existinghad discontinued its

(3)use;nonconforming and the ZBA should have considered whether Pike
intended to abandon nonconformingthe use. each argumentWe address in
turn.
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Warner, 152v. TownHarringtoncases is limited.zoningreview ofOur of
(2005). primathe ZBA are deemed74, findingsfactual of77 “TheN.H.

the trial courtreasonable, bynot set asideand will belawful andfacie
a balance oflaw, persuaded, uponthe court is basederrors of unlessabsent

it, unrea-that the ZBA’s decision isevidence beforeon theprobabilities,
bears theto set aside the ZBA’s decisionparty seekingId. “Thesonable.”

will theupholdto the trial court.” Id. ‘Weappealof onproofburden
by thesupportedunless it is notappealdecision oncourt’ssuperior

Id.legallyor is erroneous.”evidence

law,a of which wezoning questiona ordinance isinterpretationThe of
(2004).Greenland, 600,151 605Town N.H.de novo. Fox v.review of
review,statutory governconstruction ourthe traditional rules ofBecause

accordingan ordinance to thephrasesthe words and ofwe construe
of anlanguageof the Id. theapproved usage language.and Whencommon

look the ordinancebeyondwe need notplain unambiguous,ordinance is and
intent. Id.legislativefor further indications ofitself

court erredargument superiorabutters’ that thefirst address theWe
spiritZBA not considered “the of thein that the should havefinding

discon­asphalt plantin whether the use had beendeterminingordinance”
“spiritZBA the ofargue properlyabutters that the consideredtinued. The

statutory provisionsthat are to bethe ordinance” because we have held
ofspirit objectives“in that consistent with the andconstrued a manner is

CityDist. v.Cityas a whole.” Manchester Sch.legislationthe ofof
(2004). held, however,Manchester, 664, that we150 669 We have alsoN.H.

legislativeof a to determinebeyond language“not look the statutewill
unambiguous.”and Petitionlanguageintent if the is clear of Goffstown

(2004).795, 799Staff,Educ. 150 N.H.Support
ZBA erred in itsbeginningwith the court that theagree superiorWe

plainfactors other than theanalysis by consideringof the ordinance
decision, of thereachingIn their memberslanguage of the ordinance itself.

rather than increasezoningZBA that the of the is to restrict“spiritnoted
and “the of the ordi-spirituses and to eliminate them”nonconforming

ordinance,languageThe of thegreatnance” is “a factor to consider.”
however, if use has beenunambiguous non-conformingand that “aplainis

reason, non-conformingfor suchyear anyfor more than onediscontinued
Madbury Zoning ORDINANCEuse shall not thereafter be re-established.”

1(b).XIII, Therefore, the ZBA was whetheronly§ the issue beforeart.
use.Pike had discontinued its

Next, court erred inargumentthe abutters’ that the trialwe consider
inincorrect definition of the term “use”appliedthe ZBA thedetermining

pre-existing nonconformingitswhether Pike had discontinuedanalyzing
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use. The ZBA found that actually“use” meant that Pike had to produce
Pike,asphalt however,at the Madbury plant. argues that it used the asphalt

plant by maintaining, repairing, upgrading asphalt plant,and the advertis-
bids,ing soliciting State,and submitting testingemissions results to the

purchasing and providing safety training equipment plant,and for the and
mixperforming designs agreed,at the site. The trial court thatfinding “the

ZBA erred ... in selecting one of a commercialaspect endeavor and then
that, occur,determining since it did not the nonconforming use was

discontinued.”
above,As set forth we construe the phraseswords and of an ordinance

toaccording Fox,the common and approved usage language.of the 151
N.H. at 605. The ordinance a “[n]onconformingdefines building, structure

structure,or use” as building, or legally existing“[a] use of land at the time
of enactment of this ordinance and which does not conform to the
regulations of the district in which it is situated.” MADBURY ZONING

ORDINANCE art. III. agreeWe with the trial court that ZBAthe should
have considered “other aspects of Pike’s business operations,” justnot
whether it produced asphalt during periodthe of time in question.

business,As ofpart its Pike produces asphalt when customers order it.
Pike, therefore, activities,must in otherengage such as andmaintaining
repairing equipment within plant bids,the and advertising and soliciting to
be prepared produceto asphalt when orders agreearrive. We with the trial
court’s analogy of the asphalt plant to a store. A store owner must upset

front,a store merchandise,stock the store staff,with maintain a pay
utilities, and advertise its services. Even with all of preparations,these
however, the store guaranteeowner cannot that customers will purchase

owner,merchandise. Like the store Pike maintained the inasphalt plant a
state of readiness to produce asphalt, but had no customers with orders
suitable for plant. Therefore,that Pikealthough producedid not inasphalt
2006, it continued to use asphalt plant.the

Finally, we consider the argumentabutters’ that the trial court erred
in thatfinding the ZBA should have considered whether Pike intended to
abandon its Lawlor,Innonconforming use. we held that the right to a
nonconforming use could be by Lawlor,lost it.abandoning 116N.H. at 62.

McKenzie,In Lawlor,we distinguished jurisdictionsand noted that other
“have concluded that a consideration of intent to abandon is not necessary
when an ordinance defines abandonment without a consideration of intent.”
McKenzie, 154 N.H. at 777. furtherWe held that an byordinance that its
own terms does not require subjective intent to abandon a nonconforming
use is constitutional. Id. at 778-79.
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itordinance, correctly decided didthe ZBAof thethe termsUnder
use. Thenonconformingtheintent to abandonconsider Pike’snot need to

that isnonconforming usethat “aprovidedin McKenzieat issueordinance
constituteyeara ‘shallis not rebuilt withindestroyed andsufficiently

” Thus, the ordinance definedId. at 776.and abandonment.’discontinuance
thatprovideshereSimilarly, the ordinancewhat constituted abandonment.

one yearfor more thanhas discontinuednon-conforming use been“awhen
not thereafter be re­reason, use shallnon-conforminganyfor such

ZoningMadbury 1(b).XIII, § Theart. ordi­Ordinanceestablished.”
of theterms, constitutes the discontinuancenance, defines whatby its own

requirementtheany negates“for reason”phraseuse. Thenonconforming
insubjective decidingintent whetherconsider Pike’sthat the ZBA must

case fall withinuse. The facts of thisnonconformingitsPike discontinued
McKenzie, to considerand the ZBA did not needforth inanalysisthe set
Therefore, the court’s ordersuperiorwe reversesubjective intent.Pike’s

Pike intended toon remand whetherthe ZBA to determinerequiring
respects,use. In all other wenonconformingpre-existingabandon the

affirm.

inpart; part.inReversed affirmed

Conboy, JJ.,C.J., Dalianis, concurred.Broderick, and Hicks and
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