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brief), Citizen,Meyer on the for Public as amicus curiae.

CONBOY, Industries,The respondent,J. Implode-Explode Heavy Inc.
J.)(Implode), anappeals Superiororder of the (McHugh, grantingCourt

injunctive relief to the petitioner, Specialists,Mortgage (MortgageInc.
Specialists). vacate in inpart, part,We reverse and remand.

The supportsrecord following Mortgagethe facts. Specialists is a
lender.mortgage Implode website,aoperates www.ml-implode.com,that

ranks in industryvarious businesses the onmortgage a deviceranking that
it Mortgage website,calls “The Implode-O-Meter.”Lender On Implodeits

allegedlyidentifies “at companiesrisk” and classifies them as either
“Imploded Lenders” or “Ailing/Watch List Lenders.” The website allows

registervisitors who on sitethe and post publiclycreate usernames to
viewable comments about lenders.

2008,In August Implode published an thatarticle detailed administrative
by Hampshireactions taken the DepartmentNew Banking against Mort-

gage article,InSpecialists. this aImplode posted link to a document that
(Loanpurported to represent Mortgage Specialists’ 2007 loan figures

Chart). article,responseIn to the an anonymous website visitor with the
“Brianbattersby”username twoposted comments regarding Mortgage

Specialists president.and its
MortgageAfter Specialists became the postings,aware of article and it

petitioned injunctive relief,for alleging that of Loanpublication the Chart
(2006)was unlawful because it violated RSA (mandating383:10-b confiden-

tiality of all investigative reports byand examinations the HampshireNew
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andwere falseBrianbattersby’s postingsand thatBanking Department)
immediatelyImplodethatdefamatory. Mortgage Specialists requested

Mortgage Specialistsand frompostingsthe its website.remove Loan Chart
identity ofthat disclose both theImplodedemandedfurther

the the LoanBrianbattersby and source of Chart.
relief and ordered as follows:granted requestedThe trial court the

servants, employees, andagents,1. and all of its[Implode],
enjoined displaying, posting,fromrepresentatives, are

distributing, linking pro-to otherwisepublishing, and/or
for the access or other dissemi-viding any information

of a 2007 Loan Chartcopies imagesnation of of and/or
therein, includingor data containedanyand information

at andwww.ml-implode.comthe website operatedon
andownershipunderany [Implode’s]other websites

control;

immediately identityto2. is ordered disclose the[Implode]
theentity providedthat it withof the individual and/or

Chart;Loan2007

immediately produceis to all docu-[Implode]3. ordered
that that it received from thepetitionerments concern

or that it with the 2007 Loanentity providedindividual
Chart;

re-publishnot to or there-post4. is ordered[Implode]
4, 7, 2008,2008, andand October falseOctober

“Brianbattersby,”defamatory by andpostings

identityto immediately5. is ordered disclose the[Implode]
address,name,his full“Brianbattersby,” includingof

address, number, otherany personalandphoneemail
[Implode] possesses.information

theargues orderingthat the trial court erred inappeal, ImplodeOn
Brianbattersby’s postings,of the sources of the Loan Chart anddisclosure

ordering production concerning Mortgage Specialistsof all documents
source, therepublicationand the ofenjoiningreceived from the Loan Chart

Brianbattersby’s postings.Loan Chart and

I. Disclosure Sourcesof

that court in it to discloseorderingasserts the trial erredImplode first
Brianbattersby’s postingsLoan sourcethe of the Chart andidentities

I,the and Partthe First Amendment to Federal Constitutionbecause
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22 protect rightArticle of New Constitution a toHampshire speaker’sthe
anonymity. analyze MortgageThe trial court not disclosureSpecialists’did
requests provision. Implode’sunder either constitutional We first address

Constitution, foropinions guidanceclaims under the State and cite federal
Ball, 226, (1983).124only. State v. N.H. 231-33

A. Loan Chart

I,that 22Implode argues newsgatheringthe under Part Articleprivilege
Hampshirethe the theprotects identityof New Constitution of source of

the Loan Mortgage Specialists disputesChart. that is a newsImplode
organization, argues protectionand therefore that this constitutional is

Implode. argues, alternative,unavailable to It in rightalso the that its to
anydisclosure of the Loan Chart harmoutweighs potentialsource to the

free flow of information.

Justices, 386, 389In Opinion (1977),the 117N.H. we consideredof
a toreporterwhether news could be ordered disclose the sources of

ininformation utilized a Inpreparing holdingseries of articles. that the
reporter ordered,not recognizedcould be so we the existence of a
reporter’s inprivilege proceedings involvingcivil the apress non-party.as

389-90;at N.H., 120,Id. see Press v.Associated State N.H.153 128of
(2005); Sentinel, 121, (1992).Petition Keene 136 N.H. 127of

quiteOur constitution a toconsciously pressties free a free
state, for effective self-government cannot succeed unless the
people have access to an unimpeded and uncensored flow of

Newsreporting. is an ofgathering integral part process.the One
study thatshowed more than ninety percent reportersof the
surveyed protectionbelieved of identity was more thanimportant
protection of contents.

Justices, However,Opinion the 117 atN.H. 389. we “notdid decide theof
scope absolute,of privilege,the it was reporter,whether who is a what
qualifies as or‘press,’... whether libel actions would require disclosure.”

In Court,Id. Keene v.Publishing Corp. 959,Keene District 117 N.H. 961
(1977), acknowledgedwe right pressthat the of the to gather news is “not
unlimited.”

our casesAlthough discussing the newsgathering privilege have
media,involved see,traditional news such newspapers,as Keenee.g., Pub.

960,Corp., 117 rejectN.H. at we Mortgage Specialists’ contention that the
newsgathering privilege inapplicableis here because isImplode neither an

entityestablished media inengaged investigativenor reporting. The trial
court implicitly found that is aImplode “legitimate publisher of informa-
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everythatfurther noted it “haspress.and a of the The courttion” member
onlyofentitya desirous[Implode] reputablereason to believe that is

industry to variousmortgageinformation about thelegitimatepublishing
Moreover, we that:observeparties.”interested

which is notpress personal rightof the is a fundamentalFreedom
pressand . . The in itsperiodicals.to .newspapersconfined

every sort of whichcomprehends publicationhistoric connotation
opinion.and The informativea vehicle of informationaffords

pressof the ... isby representatives organizedfunction asserted
lecturers, novelists,pollsters, aca-by politicalalso performed

researchers, any may quiteand Almost authordemic dramatists.
to ofcontributingassert he is the flow informationaccurately that

information,to that he relies on confidential sources ofpublic,the
ifand these will be he is forced to makethat sources silenced

disclosures.

(1972)665, citationsHayes,v. 704 andBranzburg (quotations408 U.S.
omitted). afact a makes it no lessImplode operatesThe that website

findings,In of trial wepress. light implicitmember of the the court’s
an and con-Implode’sconclude that website serves informative function

Thus,of to apublic. Implode reportertributes to the flow information the is
purposes newsgathering privilege.for of the

if Im-reject Specialists’ argument thatMortgageWe also alternative
Co.,Downingis a then v.plode reporter, Publishingconsidered Monitor

Inc., (1980), In120 383 is and disclosure is warranted.controllingN.H.
in caseDowning, defendant-newspaperthe issue was whether the a libel

to allegedly defamatoryshould be disclose the source of informa-required
should,Id. In it thatpublished. holdingtion it at 384. that we also held

the to to revealprivilege allowing press“there is no absolute decline
a plaintiff’sinformation when those sources are to libelsources of essential

satisfy court“plaintiffcase.” Id. at 386.We established that a must the trial
is factgenuinethat he has evidence to establish that there a issue of

Id. to ourfalsity publication.”the of the at 385-87. Criticalregarding
arequiredultimate that was the fact that asruling source disclosure was

official, the to that thepublic plaintiff required provewas defendant-
Here,newspaper Mortgage Specialistsacted with actual malice. Id. at 385.

found,damages Implodenot for libel. As the trial courtagainstdoes seek

for[Mortgage Specialists] [Implode] pub-does not “blame” the
allegedly defamatorythe unauthorizedlishing of and website

it no or asmoney damagesand asks for sanctionspostings,
not claim thatagainst respondent. [Mortgage Specialists]the does
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had or to[Implode] duty responsibility verifysome the informa-
tion respect story Brianbattersbywith to either the or the

prior [Mortgagecomments to them on its website.posting
thatSpecialists] does not knew or should haveallege [Implode]

the ofpublicationknown that the 2007 Loan Chart was prohibited
under HampshireNew Law.

Accordingly, Dimming requiredoes not source disclosure in this case.

We have set forth guidelines to determine whether a canplaintiff
compel a to disclose confidential in adefendant-newspaper sources libel
action, 384-87,see atid. and whether a defendant can overcome the
qualified case,innewsgathering privilege Siel,a v.criminal see State 122

(1982)254, (aN.H. 259 maydefendant overcome the newsgathering
privilege compeland ofdisclosure confidential sources “only when he

(1)shows: hethat has attempted unsuccessfully to obtain the information
(2)by alternatives;all reasonable that the information would not be

(3)defense;irrelevant to his that byand a balance of the probabilities, there
is a reasonable thepossibility soughtthat information as evidence would

case”).affect in However,the verdict his have not yetwe established a
standard to determine a plaintiffwhether can overcome the newsgathering

inprivilege pressa civilsuit where the is a to anon-party defamation action.
In the ofbinding I,absence in 22precedent, interpreting Part ofArticle our

Constitution,State we guided byare Circuit Appeals’the First Court of
test,balancing which weighs the First ofrightsAmendment a news

organization against the rights of a litigant seeking confidential informa­
Stillman,tion. See Co.,Bruno & Inc. v. Newspaper 583,Globe 633 F.2d

(1st 1980).595-98 Cir.

Stillman,In Bruno & the First Circuit vacated the district court’s
grantingdecision the boat motioncompany-plaintiff’s to thecompel disclo­

sure of confidential conveyedsources and information by them to The
584, 599, 593.Boston Id. atGlobe. The plaintiff requested such disclosure to

ascertain partiesthe for a defamation claim. Id. at 584. newspaper-­The
defendant asserted a conditional privilege

to to reporter’srefuse disclose a confidential source until the
party seeking disclosure establishes generally that the public

in compellinginterest disclosure is toenough disrup-override the
tion or threat to the continued offree flow information theto

(1)media by showing specifically that soughtthe information is
(2)critical plaintiff’sto claim and the information is not available

from other sources.
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courts faced withagreed and instructedat The First CircuitId. 594.
the“be aware ofjournalistic materials todiscoverythe ofrequests for
willrequestsallowance of suchunthinkingthe unlimited orthatpossibility

the caseId. at 595. It remandedrights.”First Amendmentimpinge upon
anddiscoverycompelmotion toplaintiffsfor of thereconsideration

to flowpotentialthe harm the freethe district court to “balanceinstructed
re-the need for theagainstthat result assertedmightof information

trial596. court cited several factors forinformation.” Id. at Thequested
pretense“a forconsider, merelythe claim isincluding whethercourts to

forwhether there is a needdiscovery fishing expedition,”in ausing powers
source, ofthe thejournalistthe and exhaustionconfidentiality between

sources, toconfidentialityofimportanceand theother non-eonfidential
Id. atjournalist’s newsgatheringcontinued effectiveness.preserve the

test, First furtherbalancingits the Circuitelaborating upon597-98. In
explained that:

a theholding Initially,to this test burden.partyEach comes
claim ofshowingmust a facie that his needprimamovant make

a theshowing,is frivolous. such burdenUponand relevance not
objector the for thewithholdingshifts to the to demonstrate basis
The those that relate toplacecourt then must factorsinformation.

on one the andpanneed for the information of scalesthe movant’s
inobjector’s confidentiality and thethat reflect the interestthose

thatpotential injury the free flow of information disclosureto
theportends opposite pan.on

(1st 1998) (citations omitted).Cusumano, 708,In re 162 F.3d 716 Cir.
applyBruno ordered the district court toAlthough the & Stillman court

test, “deliberately from furtherbalancing categorizingrefrain[ed]this it
court ininquiries bywhat should be made the or whatany precisionwith

is that demands invitessequence” inquiry sensitivity,because the “one
Stillman, 633 F.2d at 598. “Whileflexibility, and defies formula.” Bruno &

itscope,the trial has wide is a discretionobviously judgethe discretion of
precedentialan of First Amendment values and thebyinformed awareness

have.” courtany likelydecision in one case would be to Id. Theeffect which
area,sensitivity of in this delicate“[gjiven inquiryalso noted that the

explanation appropri-of of the decision would befindingsdetailed fact and
ate.” Id.

ato trial court’s review ofbalancing applieshold that this test aWe
toof an from theseeking anonymous pressdisclosure sourcepetition

Here,inidentity a a defamation action.potentialascertain the of defendant
of the Loan Chart source withoutthe court ordered the disclosuretrial

ornewsgathering privilegeof theanalyzing applicability qualifiedthe
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any of interests. therefore vacate the trial court’sconducting balancing We
disclosure order and remand for further consistent with thisproceedings
opinion.

Brianbattersby’s PostingsB.

Implode challenges mandatingalso the trial court’s order disclosure of
Brianbattersby’s postings. Implode arguesthe source of the that the trial

court in failing Brianbattersy’s rightserred to balance First Amendment
against InMortgage Specialists’ identity. orderingneed to discover his

Brianbattersby’sdisclosure of identity, the court found that mainte-“[t]he
nance of a free does not a apress give publisher right protect identityto the
of someone who has provided defamatoryit with unauthorized or informa-
tion.”

anonymous,author’s decision to remain like“[A]n other decisions
concerning omissions or additions to the content of a anpublication, is

of theaspect speech protected byfreedom of the First Amendment.”
Comm’n, 334,McIntyre (1995);v. Ohio Elections 514 U.S. 342 see Buckley

Foundation, Inc., 182,v. American Constitutional Law 525 U.S. 199-200
(1999).This protection anonymousextends to internet speech. See Reno v.

Union, 844, (1997).However,American Civil Liberties 521 U.S. 870 “the
ofanonymity speech ... is not absolute and may bybe limited defamation

(Md.Brodie, 432, 2009)Independentconsiderations.” News v. 966A.2d 441
Illinois, 250, (1952) (“Libelous(citing Beauharnais v. 343 U.S. 266 utter­

ances not . . . within[are] the area of constitutionally protected
speech....”)); 568, 572(1942).see Chaplinsky v.New Hampshire, 315 U.S.

We take this opportunity to a foradopt standard trial courts to apply
when plaintiff requestsa identitydisclosure of the of anonymousan
defendant who postedhas allegedly defamatory material on the Internet.

In doing,so we recognize complexitythe of the decision to order
regardingdisclosure inpseudonyms or usernames the context of

the First Amendment and a defamation allegation. On the one
hand, posters ahave First rightAmendment to retain their
anonymity and not subjectto be to frivolous suits for defamation
brought solely other,to unmask their identity. On the viable
causes of actions for defamation should not barred inbe the
Internet context.

Brodie, (citations omitted); Cahill,966A.2d at 449 451,see Doe v. 884A.2d
“(Del. 2005) (The first,457 ‘sue ask questions approach,later’ coupled with

a onlystandard minimally protective defendants,of the anonymity of will
discourage debate on important issues of concernpublic as more and more
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in to theresponsetheir online statementscensoranonymous posters
Intern., Doe,unmasked.”); Inc. v. No.Best Westernbeingoflikelihood

2006)(D. 25,2091695, July*1 Ariz.CV-06-1537-PHX-DGC, at2006 WL
or actionableof tortious other(“Those as a resultdamagessufferwho

redressappropriatetoshould be able seekthe Internetcommunications on
ofillusoryan shieldhidingfrom behindwrongdoerstheby preventing

omitted)).rights.” (quotationsAmendmentFirstpurported

disclo­regardinghave enunciated rulesseveral courtsRecently,
Brodie, 447-57;A.2d at966speakers.Internet Seeanonymousofsure

International, Inc.DendriteCahill, The seminal case isA.2d at 457-61.884
2001).(N. The3, 775 plaintiffDiv.Super. App.A.2d 756 J. Ct.Doe Numberv.

defamation,Dendrite, defendants forseveral John Doesuedcorporation,
Dendrite,on a website forum.based, in on the of statementspart, posting

its to conductdenying requestan orderappealedA.2d at 763. Dendrite775
of the John Doeidentityto ascertain thediscoveryexpeditedlimited

Superiorof the Court of Newthree-judge panelat 760.Adefendants. Id.
the trial court’suponmotion basedaffirmed the denial of Dendrite’sJersey

from the Internetresultingfailed to establish harmthat Dendritefinding
toanalytical framework befollowingcourt set forth thecomments. Id. The

of thecompelin to disclosureassessing applicationstrial courtsapplied by
providers:serviceposters byInternet Internetanonymousidentities of

byapplicationsand decide thoseThe trial court must consider
First Amendmenta balance between the well-establishedstriking

toright plaintiffand the of thespeak anonymously,toright
thereputation throughandproprietaryits interestsprotect

conductclaims on the actionablerecognizableassertion of based
fictitiously-named defendants.anonymous,of the

made,is the trial courtapplicationhold that when such anWe
thenotifyto undertake efforts torequire plaintifffirst theshould

a orthey subject subpoenathat are the ofanonymous posters
disclosure, and action tofor an order of withholdapplication

opportunitydefendants a reasonablefictitiously-namedafford the
These notificationopposition application.and serve to theto file

of notification of theposting messageinclude aefforts should
anonymous user on thediscovery request [Internetto theidentity

message board.pertinentprovider’s]service

identify and set forththe torequire plaintiffThe court shall also
anonymouseachbymadepurportedlythe exact statements

speech.actionableallegesthat constitutesposter plaintiff
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complaint providedThe and all information to the court should
carefully plaintiffbe reviewed to determine whether has set forth
prima against fictitiously-nameda facie cause of action the

Inanonymous establishingdefendants. addition to that its action
can withstand a motion to dismiss for failure to state a claim upon
which relief can . . .granted plaintiff producebe the must

action,sufficient evidence supporting each element of its cause of
basis,on a facie to aprima prior orderingcourt the disclosure of

the identity of the unnamed defendant.

Finally, assuming the court concludes that the hasplaintiff
action,apresented prima facie cause of the court must balance

the defendant’s First right anonymous speechAmendment of free
the of theagainst strength prima facie case and thepresented

necessity for the disclosure of the anonymous identitydefendant’s
plaintiffto allow the to properly proceed.

applicationThe of these procedures and standards must be
undertaken and analyzed case-by-caseon a basis. The guiding

is aprinciple meaningfulresult based on a aanalysis properand
of thebalancing equities rightsand at issue.

Id. at 760-61.

We conclude that the Dendrite test is the appropriate bystandard
which to strike the balance between a defamation plaintiff’s right protectto
its reputation and a defendant’s right speechto exercise free anonymously.
Accordingly, joinwe those courts which endorse the Dendrite test. See
Brodie, Mobilisa,457; Doe, (Ariz.966 712, 719-21A.2d at Inc. v. 170P.3d Ct.

2007); 6, (Ct.Div.App. Krinsky 231,v. Doe 72 Rptr.Cal. 3d 241-48 App.
2008); Western, 2091695,Best 2006 WL at *4. We hold that the qualified

toprivilege speak anonymously requires the trial court to the“balanc[e]...
equities issue,”and atrights thus thatensuring plaintiffa alleging
defamation has a valid reason for piercing speaker’sthe anonymity.
Dendrite, 775 atA.2d 761.We accordingly vacate the trial court’s disclosure
order and remand for further proceedings consistent with the Dendrite
test.

II. Production Other Documents the Loan Chart Sourceof from

Implode also thatargues the trial court erred in it toordering
produce all concerning Mortgagedocuments that itSpecialists received
from the Loan Chart source. Implode contends that the newsgathering
privilege it fromprotects producing documents and information acquired
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analyzetrial court did notBecause thenewsgathering process.through the
the trial court’swe vacatenewsgathering privilege,in of thelightthis issue

with thisproceedingsfor further consistentorder and remandproduction
opinion.

Brianbattersby’s Postingsthe Loan Chart andRepublicationIII. of

in it fromenjoiningthat the trial court erredarguesFinally, Implode
Brianbattersby postingstwo becausethe Loan Chart and therepublishing

inpublicationrestraint” oninjunction “priorconstitutes an unlawfulthe
MortgageAmendment to the Federal Constitution.violation of the First

of the Loan Chart is unlawfulpublicationcounters that theSpecialists
(2006)confidentiality requirements of RSA 383:10-bbecause it violates the

that theof It further assertsprivacy.and constitutes an invasion
andtheybecause are falseBrianbattersby postings are unlawful

defamatory.

aninjunctionthe issuance of an absentGenerally, upholdwill“[w]e
discretion, erroneouslaw, clearlyexercise of orerror of an unsustainable

Mottolo, 57,v. 155 N.H. 63Dep’tof fact.” N.H. Envtl. Servs.findings of
(2007). trial courtspeech,In restraint of theinvolving alleged priorcases

more funda­an interestpublication “threaten[s]must consider whether
v.Bankersthan the First Amendment itself.” Procter & Gamble Co.mental

(6th 1996).Co., 219, 227 if a can meet this“Only plaintiffF.3d Cir.Trust 78
injunction prohibitingcan a court issue ansubstantially higher standard

Lane, 745, 74967 F. 2dSupp.of Ford Motor Co.v.publication pure speech.”
(E.D. LLC,1999); v. 593Ampersand Publishing,Mich. see McDermott

(9th 2010) (“[A]950, higher than usual is set for thoseF.3d 957 Cir. bar
injunctive . . . where there is at least some risk thatseeking relief

omitted)). Inconstitutionally protected speech enjoined.” (quotationwill be
Amendment,under the First weconsidering validity injunctionsthe of such

independentan examination of the wholeobligationhave “an to ‘make
not constitute ajudgmentin order to make sure that ‘the doesrecord’

” Corp.of free Bose v.expression.’forbidden intrusion on the field
(1984)U.S., 485, 499Inc., New York(quoting466 U.S.Consumers Union of

(1964)).Sullivan, 254,Times Co. v. 376 U.S. 284-86

judiciala orderpriorand commentators define restraint asCourts
merely punish­that restricts rather thansystem speech,or administrative

CreatingNear v.Minnesota:Meyerson, Reunitingit after the fact. Seeing
1087, 1087,Restraint, L.Prior 52 MERCER Rev.Completea Definition of

(2001). cases, Supremethe Statesreviewing prior1096 In restraint United
court has . . .interpreted [First Amendment]Court has stated: “The

orders that thespecial protection against prohibitto affordguarantees
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—commentaryof information or orderspublication particularor broadcast
speech.”or restraint on Nebraska Pressimpose ‘previous’ ‘prior’that a

(1976).539,Stuart, orders“Temporary restrainingAss’n v. 427 U.S. 556
— i.e., actuallythatinjunctions speechand court orders forbidpermanent

— priorare classic of restraints.” Alexander v. Unitedexamplesactivities
(1993).544,States, speech publica-550 restraints on and509 U.S. “[P]rior

infringementand the least tolerable on Firsttion are the most serious
Stuart, 427 at 559.rights.”Amendment U.S.

Minnesota,case, 697In the seminal restraint Near v. 283 U.S.prior
(1931), a anti­publisher newspaper containingthe defendant was the of

issuing permanent injunctioncritical of local officials. In aSemitic articles
defendant, aagainst upon authorizingthe the trial court relied state statute

“malicious, Id. atinjunction defamatory” publications.of scandalous and
701-02, affirmed, appealed706. The state court and thesupreme publisher

reversed,Supremeto the United States Court. Id. at 706-07. The Court
finding pressthat the state statute violated the freedom of the because it

censorship.”was the “essence of Id. at 713.The Court thatexplained prior
circumstances,may onlyrestraints be issued in rare and extraordinary

necessarysuch as when to the ofprevent publication troop movements
war, material,during time of to the of obscene andprevent publication to

the overthrow of theprevent government. Id. at 716.
case, States,In Pentagon Papersthe New YorkTimes v.Co. United 403

713, 714(1971),U.S. the government sought enjoinfederal to The New York
Times and The Post aWashington publishing studyfrom stolen classified
on decision-making policyUnited States in theAlthough newspa­Vietnam.

topers sought publish top-secret duringthese documents the Vietnam War
and the highlydocuments contained classified information that presumably

security,threatened national the Court held thatSupreme even those
threats to important governmental interests could not overcome the

presumption againstestablished restraint onprior speech. Id.

It a principle pressis “hallowed First Amendment that the notshall
subjected Co.,priorbe to restraints.” Matter Providence Journal 820of

1342, (1st 1986).F.2d 1344 Cir. all the imperatives“Of constitutional
Amendment,protecting pressa free under the First significantthe most is

the restriction against prior upon publication.”restraint Id. at 1345.When
a prior injunction,restraint takes the form of a court-issued the risk of
infringing speech protected under the First Amendment increases. Cf.

Center, (1994)Inc., 753, (“Injunc­Madsen v. Women’sHealth 512 764U.S.
tions . . . ofcarry greater censorship discriminatory applicationrisks and

ordinances.”).than do general danger priorThe of a restraint is that it “has
an immediate speechand irreversible sanction” which “freezes” “at least
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Co.,Stuart, 559; Matter Providence Journal427 at seethe time.” U.S.for of
reasons, expressionrestraint on“[a]ny priorat 1345-46.For these820 F.2d

validity.”its constitutionalagainstheavy presumption. . . with acomes
(1971)415,402 419Keefe,Austin v. U.S.a BetterOrganization for

omitted).(quotation

pressof theimpinges upon righttheprior... the restraint“When
—pure speechin the form ofexpressionand involvesto communicate news

— of unconstitu­any presumptionconduct thenot connected withspeech
Co.,Matter Providence Journalvirtually insurmountable.”tionality is of

Stuart,in a partymade clearSupremeat 1348. “As the Court820 F.2d
thatonlymust show notagainst pressrestraint theseeking priora

that theright,a sacred but alsodamageresult in to nearwillpublication
arethat no less extreme measureswill be effective andprior restraint

findingto make athat trial court failed(noting “[t]heId. at 1351available.”
issues, invaliditythe of the ordermakingan omissionas to either of these

questions allegedly urgent“Even where oftransparent”).moreeven
interests, concerned,are [theor constitutionalsecurity, competingnational

extraordinary remedy’ only wherethis ‘mostSupreme imposedhas]Court
and certain andreportage greatthat result from the is boththe evil would

Davis, 510measures.” CBS Inc. v.mitigated bycannot be less intrusive
chambers) citations,(1994) (Blackmun, J.,1315, (quotations,in1317U.S.

omitted).and brackets

of the Loaninjunction prohibits republicationthe hereAlthough
instance,in thethan their the firstpostings, publicationand ratherChart

may in theImplode publisha restriction on whatinjunction is nevertheless
injunction effectivelyfunctions asfuture. we conclude that theAccordingly,

at for a time.speecha restraint that “freezes” leastprior

restraint isreject argument that suchMortgage Specialists’We
confidentialityviolates thepublication of the Loan Chartjustified because

an “unlawful” invasion ofof RSA 383:10-b and constitutesrequirements
Here, unlawfullyfinding Implodetrial court made no thattheprivacy.

makes no such asser­Mortgage SpecialistsLoan andobtained the Chart
publishingofhas held that the lawfulnessSupremetion. The Court

but,itself,the informationuponnot the nature ofdependinformation does
rather, lawfully by pub­was obtained theupon whether the information

(1979).Co., 97, 101-06443Daily Publishingv. Mail U.S.lisher. See Smith
informa­Thus, publicationrestraints on ofpriorthe Court has invalidated

the information wasby publisher,the even whenlawfullytion obtained
See, Theunlawfully by party. e.g.,a thirdinitiallyconfidential or obtained

(1989)B.J.F., 524, “the(acknowledging535Florida Star v. 491 U.S.
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from the media to‘timidity self-censorship’ may allowingand which result
information”);publishingfor certain truthful Cox Broadcast-punishedbe

(1975); Co.,Cohn, 469, 403ing Corp. v. 420 U.S. 496-97 New York Times
of stolen from the(refusing suppress publication papersU.S. at 714 to

Pentagon by party).a third
514, (2001), aIn Bartnicki v. 532 U.S. 535 the Court held thatVopper,

lawfully taped recording telephoneradio broadcaster who a of aobtained
inparty, recordingconversation from an unknown third who had made the

laws,violation of federal and state could not be held liable for intentional
illegallydisclosure of communications. The Court consideredintercepted

question, publisherthe “Where the . . . of information has obtained the
in inquestioninformation a manner lawful in itself but from a source who

unlawfully, may governmenthas obtained it the thepunish ensuing
publication of that information based on the defect in a chain?” Id. at 528.

case,Relying its decision in theupon Pentagon Papers the Court concluded
stranger’s“that a illegal conduct does not suffice to remove the First

speechAmendment shield from about a matter of atpublic concern.” Id.
535. The Court held that because the had no inpublisher played part the
illegal interception, petitioner’sthe privacy rights outweighed bywere the

inrespondent’s interest matters ofpublishing public importance. Id. at
534-35.

Even when confidential information has allegedly been obtained
unlawfully by the publisher, courts have invalidated onprior restraints
publication. restraintprior inapplicable“[T]he doctrine because the[is not]

published][information to be was obtained through the ‘calculated mis­
Davis, Gamble,deeds’ of Inpublisher.]”[the 510U.S. at 1318. Procter & the

Sixth Circuit Court of aAppeals permanentreversed district court’s
injunction aprohibiting magazine disclosingfrom information contained in

bydocuments filed under seal to aparties litigation.commercial Procter &
Co.,Gamble 78 F.3d at 225. courtThe determined that the magazine

order,obtained the in protectivedocuments violation of a athrough leak
parties.from the Id. at 223. In reversing, the Sixth Circuit held that the

planned publication of the information did not constitute a threat tograve
a governmentalcritical interest or to a rightconstitutional sufficient to
justify priora restraint. Id. at 227. The court also found that the trial

inquirycourt’s into the magazinehow obtained the documents was mis­
guided. explainedId. at 225. The court that mightthese be“[w]hile
appropriate inquirylines of for a or acontempt proceeding criminal

theyprosecution, appropriate issuingare not bases for a restraint.”prior
Id.
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Lane, Company’scourt denied Ford Motorin the districtSimilarly,
allegedly misappropri­fromenjoin postingan Internet websitemotion to

Lane, hadrespondent2d at 746.The websiteSupp.trade 67 F.ated secrets.
marketing, product developmentand“closely guard[ed] strategic,obtained

at 746.The court heldsources at Ford. Id.anonymousfrom internalplans”
in its trade secrets and the website’scommercial intereststhat Ford’s

justifycould not aobtainingin the documentsunlawful conductallegedly
that the Firststeadfastlyhave heldrestraint. Id. at 752-53. “Courtsprior

ofspeech by waythe restraint ofpermit priordoes notAmendment
vitalin the disclosure threatensinjunction, even circumstances where

economic interests.” Id. at 753-54.

that loan informationmay Mortgage Specialists’it be trueWhile
than the“confidential,” certainlyis not more sensitivesuch informationis

LoanPentagon Papersin the case. Nor are the Chartdocuments at issue
at issueinflammatory publicationsand more than the anti-Semiticpostings

inAccordingly, Mortgage Specialists’in we conclude that interestsNear.
justify extraordinaryand do not theprotecting privacy reputationits

“NoSupreme recognized, priorof restraint. As the Court hasremedy prior
an in freebeingthe claim that the interest of individualsupportdecisions
. . . warrants use of thepublic practicesfrom criticism of his business

the conduct as an invasion ofinjunctive power Designatingof a court.
402support prior Keefe,... not sufficient to U.S.privacy [a restraint].”is

419-20; Davis, 510 at 1318 civil or criminal(“Subsequentat see U.S.
restraints, ordinarily appropriaterather than are theproceedings, prior

in Firstfor calculated defamation or other misdeeds thesanction
(“Thecontext.”); Co., privateProcter & Gamble 78 F.3d at 225Amendment

in or their commercial self-­protecting vanityinterest theirlitigants’
imposing priornot as for a re­simply qualify groundsinterest does

(“Ifstraint.”); Co., aMatter Providence Journal 820 F.2d at 1345of
libelous, defamatory, injurious story, appro­a or anpublisher printis to

effective, injunctionnot in anpriate remedy, though always totallynot lies
publica­in a or criminal actionagainst publication damagesthat but after

tion.”). prohibiting republica­therefore reverse the trial court’s orderWe
Brianbattersby postings.tion of the Loan Chart and

part;in reversed inpart;Vacated
and remanded

DugganBroderick, C.J., Dalianis, Hicks, JJ.,and concurred.and


