
175

judgment arrangement for shipmentand his return and for thepayment
—same is entirely proper under the UCC.

plaintiffthe the trialFinally, cross-appeals, arguing that court
in knowingerred to find a willful or violation of andfailing failingthe CPA

to damages.award between two and three the amount of Thetimes CPA
provides:

If recoverythe court finds for the plaintiff, shall be in the amount
$1,000,of damagesactual or is greater.whichever If the court

finds that use of the of competitionthe method or the act or
practice willful orwas a violation of this it shallknowing chapter,

times, times,award asas much 3 but less than 2not such amount.

Thus,358-A:10,1.RSA the amount to be doubled or is the amounttrebled
awarded,of damages whether actual or nominal. As previously,noted the

trial court did not award either oractual nominal Thedamages. purchase
price and costsshipping plaintiffrefunded to the damages subjectwere not

CPA,to being doubled or trebled under the but rather integral partwere an
of Schwartz,the remedy of rescission. 634 N.E.2d at 108 (concludingCf.
that where rescission is ordered for a willful and violationknowing of the

statute,protectionMassachusetts consumer “the amount of purchase
money refunded the buyerto included in ‘damages’subject[is thenot] to

statute”).multiple assessment under the Because the trial court awarded
no damages CPA,that could be multiplied under the notwe need address
whether it in failingerred to find a or knowingwillful violation of that
statute.

Affirmed.
DugganBroderick, C.J., Dalianis, JJ.,and Conboy,and concurred.
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(GeraldProlman, brief),P.A., R. thePrunier of Nashua Prunier on&
plaintiff.for the

Nashua,Counsel, defendant,for the filed no brief.Corporate ofofOffice

(WilliamBrennan, Caron, Quinnof J.Iacopino,Lenehan & Manchester
brief), intervenors, Margueritethe for the Francis and Ruel.on

HlCKS, intervenors, Ruel, appealFrancis theMargueriteJ. The and
J.) aruling (Lynn, enforcing agreementof the Court C. settlementSuperior

Realty, Inc. and theplaintiff, MacThompson (MacThompson),with the
(1997).ofthat it not violate the statute frauds. See RSA 506:1 Weruling did

affirm.
30, 2007,by Januaryfacts are record. Onfollowing supportedThe the

CitytheMacThompson petition declaratory judgment againstfiled a for of
a work”requested ruling “stopa that would reversepetitionNashua. The

addingfrom a thirdby city preventing MacThompsonorder theissued
and Margueritea in Nashua. Francis Ruelstory buildingto commercial
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They petitionedand near work site. toBangsand David Janet lived the
theyin the because were concerned that the addition wouldintervene case

value theiraffect the of homes.
J.){Sullivan, hearingTrial for a finalThe matter came before the Court

dayin 2007. On the of the the court called aSeptember hearing,second
Prunier,Attorneyrecess to facilitate settlement discussions. whoGerald

Connell,represented MacThompson, Attorney representedDavid who the
Nashua,City Attorney Duddy, representedof and the metRoy Bangs,who

in agreementone conference room to a whilepotentialdiscuss settlement
inthe and RuelsBangs the waited another room.

anestablishing agreement, attorneysAfter the terms of the presented
proposal respectivethe to their clients. Additionally, Attorney Duddy

Ruels,presented the to theproposal self-represented. Attorneywho were
BangsDuddy specifically told the and the Ruels that one term theof

agreementsettlement MacThompson purchasewas that would their homes
at a to beprice by appraiser.determined an

agreed terms,parties Attorney DuddyAfter the to the anprepared
agreement, which all of the parties signed. Attorney Duddy then submitted

thereafter,the only copy agreement Judgeof the At pointto Sullivan. some
makingbefore additional thecopies, misplaced agreement.court the

After Bangs appraisal low,the received an they thoughtthat was too
theyneither nor the Ruels wanted to sell propertiestheir to theaccording

appraised prices. They further claimed theythat never asigned settlement
agreement.

2009,In parties C.J.)the appeared before the Trial Court {Lynn, on the
partiesissue of whether inthe had fact reached a agreement.settlement

Although the andBangs the Ruels both denied asigning settlement
homes,agreement themobligating to sell their the courttrial found that

testimonytheir not theywas credible and that did in fact validsign a
agreement.

BangsThe and the Ruels also claimed that because the settlement
lost,agreement was it is unenforceable under the statute of frauds.

Further, they argued agreementthat the violated the statute of frauds
it did specificbecause not include a price and did not therequire

to accept appraisal.intervenors the
The court determined that although agreementthe settlement was

misplaced, direct evidence established that a written agreement, sufficient
frauds,to the of insatisfy statute did fact exist. The court also thatruled

thougheven a specific sales price was not included in the settlement
agreement, a that pricecontract sets the realtyof with reference to the
results of an toappraisal be in futurecompleted sufficientlythe is definite



178

the werecourt found that intervenorsFinally, thesatisfyto the statute.
by appraiser.thepriceto the calculatedacceptrequired

I

matter, of review.note the standardapplicable“As a wepreliminary
as a matterunless it is erroneousnot a trial court’s decisionwill disturbWe

v.Prop’sby evidence.” Riverwood Commercialor theunsupportedof law
(1991). of487, argue that the statuteCole, 490 The intervenors134 N.H.

The relevantagreement.of the lost settlementfrauds enforcementbars
bein that action shallpart, “[n]oof provision provides,statute frauds

uponthe agreementsale of land unlessa contract for theuponmaintained
thereof, writing.”is in RSAbrought,it is or some memorandumwhich

(2001). If a is lost or506:1; agreementwrittensee also RSA 477:15
if thatmay onlyit evidence establishesdestroyed, court enforce directthe

fact, 491.it, Prop’s, 134 N.H. atin did exist. Riverwood Commercial

Here, MacThompson producedthat directthe trial court found
andtestimony Attorneyof the of Prunieragreement throughevidence the

aAttorney Duddy wroteAttorney Attorney Prunier testified thatDuddy.
Attorney signedcourt Prunier whosettlement When the askedagreement.

stated, The allattorneys parties.”and of theagreement, “Everyone.the he
Likewise, attorney, that heDuddy, Bangs’the testifiedAttorney previously

Attorneyagreement parties signed.a that all of thedrafted settlement
ofonly copythat the the settlementDuddy also asserted he submitted

the court.agreement to
letter, Attorneybyintroduced a writtenAdditionally, plaintiffsthe

10, 2007, into The letter addressed toDuddy on evidence. wasSeptember
Realty, andAttorney MacThompson Bangs,and confirmed that thePrunier

stated,a “Thisagreement. Specifically,Ruels reached settlement itthe had
andagreementto the that reached Davidnote is confirm was between

Realty,ThompsonFrank and Ruel and MacBangs, Marguerite [sic]Janet
inHillsborough County Superiorlast at the SouthFridayInc. Court

in . .”as intervenors the matter . .participationreference to their
did,the that a writtenfinding, agreementconclude that trial court’sWe

fact, exist, the evidence.supported byin is

II

violatesspecific pricenext the absence of a salesWe consider whether
is to thecontrarythatargue agreementthe The intervenors thestatute.

setting of thepriceof refers to an theappraiserstatute frauds because it
price, they arguenot aagreement purchasehomes. the does includeSince

the trialmissing.of is We reviewagreementthat an term theessential
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legal ruling, frauds,court’s theregarding statute of de novo. See PMC
(2002).Co., 685,Corp. v. Houston Wire & Cable 147 N.H. 688

In to statute,order meet the ofrequirements the “the writing must
theexpress McLeod,,essential terms of the contract.” Greene v. 156 N.H.
(2008)724, omitted).727 (quotation “An anyessential of such isagreement

the and if itprice is neither stated nor determinable . . . the Statute of
Wild, (1970).recovery.” 373,Frauds bars Briand v. 110 N.H. 375

The intervenors pricecontend that the of their notproperty is
therefore,determinable from the agreement;settlement the price of the

property cannot be identified parolwithout resort to evidence. Parol
evidence ordinarilyis not supplyadmissible to an essential term that has

Cobb,been omitted agreement. 62, (1911).from an v.Maisch 76 N.H. 63

however,contrary,To the purchasethe price readilyis determinable
from agreementthe settlement because it provides that the ofprice the
property will be byset an Inappraisal. Drew,Robinson Company v. 83

459, 460 (1928),N.H. we held that although price is an essential term of an
agreement, “that does not mean that the contract itself must fix pricethe
or that price may Rather,the not implied.”be longas as the “contract
prescribes a method necessarilywhich will inresult the determination of
the price, that is enough.” Robinson Company, Further,83 N.H. at 460-61.

parol may“[w]hile evidence not show the intent of partiesthe if the
it,contract does not suchshow evidence may be used to show to what things

and matters the contract refers.” Id. at 461.
Although we have not specificallyheld that a contract setting pricethe of

property by a future appraisal is satisfy frauds,sufficient to the statute of
numerous jurisdictionsother Inhave. Lamore Restaurant Group, LLC v.
Akers, (S.D.756,748 2008),N.W.2d 763 the Supreme Court of South
Dakota upheld a contract that set the price for sale of realty by reference
to the results of a specified appraisal. The court reasoned that price“[t]he
term sufficientlyis definite because both parties specifically agreed to pay
or accept pricewhatever agreedcould be upon by the appraisers.” Lamore
Restaurant Group, 748 atN.W.2d 763.

Likewise, in (Ga.Miller v. McCullough, 916,224 1976),S.E.2d 917 the
Supreme Court of Georgia anupheld option contract providing that
property would be sold at a price to be by appraisal.determined an The
court appraisalconcluded that the method is a optionsuitable since
appraisals customarilyare Miller,done to evaluate real estate. 224 S.E.2d
at 917.

Similarly, Court,the New York Supreme Division,Appellate aupheld
contract even itthough merely assigned appraisers to pricedetermine the
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Nurseries, Inc. v. 573 N.Y.S.2dHopping,the Marder’sproperty.term of
(N.Y. 1992).denied,990, 1991), N.E.2d The(App. appeal 592 801995 Div.

specifyit did notthat the contract was flawed becauseacknowledgedcourt
Despiteprice. Id. thepurchasewould determine theappraisershow the
the contractthe court foundappraisal process,in thehindrancespossible

Id.valid.

by isprice appraisalsets a a futurehold that a contract whichWe
Here, the contractsatisfy the statute of frauds.sufficiently definite to

of the and establishespricea to determine the homesmethodprescribes
to evidence.parolof without the need resort topartiesthe intent the

at83 N.H. 461.Company,Robinson
agreementthe is not enforceableargueThe intervenors further that

inprice.” appearingnot sales“the was the final Whenappraisalbecause
had apartiesthe whether the reached settlementcourt on issue of

rightRuels aPrunier that the would have toagreement, Attorney admitted
completelyif itprice by appraiserthe the was deemedcontest determined

unreasonable.

The trial court found that:

Macparties agreement requiredreached a thatbinding[T]he
sell,the toand and RulesThompson buy, Bangs [sic]to the[sic]

appraisalin for the indicated in theproperties question pricethe
extraordinary thatby absent some circumstancesdone Crafts

avoiding contractuallegal grounds anywould constitute for
obligation.

agree reasoning,the trial court’s we find no error as aBecause we with
of law.matter

Affirmed.

Broderick, Duggan, JJ.,J., concurred.C. and Dalianis and
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