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Rindge,In we not to thatAppeal imply anyTown did intendof of
benefit, pollution control,additional other than was forpublic required a

afacility exemptionto be entitled to tax Althoughunder RSA 72:12-a. we
dicta,specific publiccited of additional inexamples benefits we never held

Indeed,that these additional constitutionally required.benefits were in
explaining “may”that a tax exemption entityaffect when an to installelects

installs,a device orparticular typewhat of device it not thatwe did find the
specific pollution bycontrol devices installed the inuniversity fact were

requiredinstalled earlier than law or ofby they qualitythat were a higher
than required bythose law. Id. long facility qualifiesAs as a under the plain

statute, and,meaning thus,of the promotes publicthe of controllingbenefit
pollution, DES has no discretion to adeny applicant exemption.the tax

Reversed.

Broderick, C.J., Duggan, JJ.,and Conboy,Hicks and concurred.
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(NicholasDelaney, attorney Cort,Michael A. general attorneyassistant
general, orally),on the andbrief for the State.

Hausman, Concord,Stephanie defender,assistant appellate of on the
brief and theorally, for defendant.

Duggan, defendant,J. The Anthony Dilboy, was of twoconvicted counts
(2007),of manslaughter, see RSA 630:2 and two alternative counts of

2005) (amendedhomicide,negligent 2006),see RSA (Supp.630:3 following
jury (Fauver,a trial. appeal, argues J.; Houran,On he that Trialthe Court

J.) (1)erroneously: admitted toxicology Hampshireevidence under New
401, (2)402, 403, 404(b);Rules of Evidence and denied his motion to

(3)suppress results;urine test admitted evidence of lab test results in
(4)Clause;violation of the Federal Confrontation the juryinstructed that

voluntaryevidence of satisfyintoxication could the mental state element of
(5)reckless; form, (6)specialused a verdict and hisdenied motion to

dismiss A felony negligentthe class homicide charges. We affirm.
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7,Marchp.m.1:45 onfollowing. approximatelyAtThe reveals therecord
truck.pick-upto her2006, at a home borrowarrived friend’sthe defendant

He told the he waspolicelaterjust p.m.then left before 2:00The defendant
buyPortsmouth to heroin.wayon his to

aa atthrough lightthe drove red2:10 defendantp.m.,At approximately
theBrook andof Indian Drivespeed at the intersectionhigh rate of

sedan,Vachon, a wasdrivingMark VolvoTurnpike in Dover.Spaulding
down,slowing the defendantturning at the intersection. Withoutleft

Volvo, and hiskillingthe Vachonpassenger-sidethe ofcollided with
Alexander Bean.passenger,

sceneDepartmentsFire arrived on thethe Police andMembers of Dover
truck. Hestandingthe beside theTheyminutes. found defendantwithin

to andthat he addicted herointimes wasparamedicstold the several
KlonopinHe that he had taken threefrom withdrawal. statedsuffering

have athat he notexplaining althoughthat didmorning,tablets at 9:00
it, symptoms of heroinhelpit to withtakingfor he wasprescription

IV,day. The started anusing paramedicsHe heroin thatwithdrawal. denied
Douglastransported Hospital.a him to Wentworthsample,took blood and

toDepartment hospitalDover went theofficers from the PoliceSeveral
defendant, Officersthe Detective Brad Gould andincludingto interview

andjust p.m.before 3:00Daniel and David Martinelli. Gould arrivedGebers
wayhe was his tointerviewing defendant. He told Gould that onbegan the

accident, 10:00the the and had left at a.m.at time ofPortsmouth
notto heroin hadThe also told Gould that he was addicted butdefendant

collision,5, forty-eightit hours before theapproximatelyused Marchsince
approxi-of He said he used heroincouple bags.”when had “snorted ahe

asdrugs,three a week and substituted other suchmately or timestwo
thatmethadone, gethe not heroin. HeKlonopin explainedand when could

ofmorningat 9:00 theKlonopin pill approximatelyhe had oneswallowed
collision, the other two.the and “crushed and snorted”

“hissluggish” and“speechthat the defendant’s wasGould testified
fell several times whileasleepThe defendantappearedmovements slow.”

theAt askedhospital. approximately p.m.,he was at the 3:30 Gould
was, thattime it and he it was aboutrespondeddefendant if he knew what

or p.m.noon 1:00
defendant,theinterviewing Officer MartinelliShortly beganafter Gould

conferred, todecided arrest the defendant. Gouldarrived. The officers and
himarrest, read his adminis-told him that he was under while Martinelli

(ALS) the histhen read defendantsuspension rights.trative license Gould
(1966).Arizona,v. 384 U.S. 436rights.Miranda See Miranda

fromurine were then takensamples sampleFour and aadditional blood
atfirst blood was collectedhospital. samplethe at the Thedefendant
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5:00,4:45approximately p.m. Some time between 4:45 and after the
defendant had rightinvoked his to counsel and while Gould was inpresent

room,the a hospital employee sample,asked the defendant for a urine
which he supplied. policeThe then obtained a search warrant for the

hair,defendant’s andclothing, samples,three additional blood which were
apart,drawn one hour atbeginning p.m. custody6:33 Officer Gebers took

of the four samples,blood as well as the blood sample paramedicsthe
earlier collected. He custodyalso took of the urine sample bycollected the
hospital, and took all of samples policethe to the station.

At approximately p.m.,8:00 after the hospital treatingfinished the
defendant, tests,Martinelli administered field sobriety while Gebers
recorded the During stand,results the second part one-legof the Martinelli
noticed that the defendant swayed slightly and saw muscle intremors his
legs. The officers then defendant,waited for the hospital dischargeto the
during which time he fell asleep again. Gebers testified that the defendant

cold appearedwas and to have a dry mouth.
The five blood samples and urine sample were tested at the State Police

Forensics Toxicology Laboratory under the supervision of Dr. Michael
Wagner, the assistant laboratory director. WagnerDr. testified that the
laboratory testing found a trace amount of Klonopin, trace amounts of
cocaine, quantifiableand a amount of a metabolite of cocaine in sampleone

blood, cocaine,of the defendant’s and cocaine,a metabolite of morphine,
Oxycodoneand in the defendant’s urine. Dr. Wagner explained that “trace”

amounts of drugs meant that the reliablylab indrugsdetected the samples
inbut an amount insufficient to quantify. Dr. Wagner testified that the

detection of a trace amount of Klonopin in the defendant’s sampleblood
was consistent with his having ingested pillsthree between 9:00 and 9:20
a.m. on daythe of the accident. He also stated that the presence of
morphine, heroin,a metabolite of in the defendant’s urine was consistent
with his having used heroin toup daystwo prior to the accident.

WagnerDr. also described the physical and cognitive effects of these
substances. He stated that is aKlonopin central systemnervous depressant
that can affect a person hours,for up to six or iflonger personthe snorts
it. He stated that Klonopin tired,can make a person feel “more lethargic”
and be “less aware of surroundings,”[his] and can slow a person’s reaction
time. It can coordination,also impair cognitive thinking, and vigilance, and
cause dizziness and blurred vision. He further testified that symptoms of
heroin maywithdrawal begin within three to four hours after the last use.

eightWithin to twelve hours withdrawal may cause increased irritability
and physiological inchanges body, mouth,the including dry teary eyes,

nose,runny tremors, chills,muscle cramps, goose bumps, and leg cramps.
He explained that a user experiencewill peak withdrawal symptoms within
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decreaseheroin, symptomstheafter whichusingafterdaysone to three
“decision-makinga user’smay impairdays.ten Withdrawalupuntil to

behavior.” Hetaking“riskmay produceIt alsoand reaction time.process”
week,a and whotwo to three timesheroiningeststhat a whoopined person

heroin, “an addictiveshowsgettodrugs when unableothersubstitutes
profile.”

evidence.suppressmotions totrial, filed severalBefore the defendant
The trial courtcharges.all fourguiltyfound onThe wasdefendant

followed.manslaughter charges. appealThishim on the twosentenced

I. EvidenceToxicology

have beenevidence shouldtoxicologywhether thefirst considerWe
was nottoxicologythat the evidencearguesadmitted. The defendant

the effects ofsufferinginfluence” orhe was “under theproverelevant to
in toosamplesfound the wasdrugsthe amount ofwithdrawal because

thegivenevidence was cumulativetoxicologyalso that thearguessmall. He
of heroinsymptomsuse and hisdrugabout his recentother evidence

toxicologyvalue of theprobativethat thearguesHe nextwithdrawal.
of unfairsubstantially by danger prejudicetheoutweighedevidence was

“inherently prejudicial.”evidence isadmission because suchfrom its
under Newshould have been excludedargueshe the evidenceFinally,

404(b).Rule of EvidenceHampshire
antrial court’s admission of evidence absentnot reverse the‘We will

239,Dodds,v. 159 N.H. 248exercise of discretion.” Stateunsustainable
omitted). threshold,(2009) “the defendant mustTo meet this(quotation

of hisclearly prejudiceunreasonable to thethat the decision wasshow
omitted).(quotationcase.” Id. at 248-49

402.admissible. N.H. R. Ev.All must be relevant to beevidence
anyoftendencyif to make the existence“anyis relevant it hasEvidence

more probablethe of the actionconsequencefact that is of to determination
R. Ev. 401.the evidence.” N.H.or less than it would be withoutprobable

if isHowever, probativeexcluded its value“mayrelevant evidence be
of theprejudice,the of unfair confusionsubstantially outweighed by danger

ofdelay,of undue wasteissues, jury, bythe or considerationsmisleadingor
N.H. R. 403.time, of cumulative evidence.” Ev.presentationor needless

or effect is toprimary purposeif itsunfairly prejudicialisEvidence
horror, provokeof itsarouse its senseappeal jury’s sympathies,to a

mayhuman action thatmainspringsother oftriggerinstinct to orpunish,
other than the establishedsomethingits decision onjurycause a to base

(2008).181,Jenot,v. 158 N.H. 185 “Unfairin the case. Statepropositions
case],course, objecting party’stonot, a mere detriment [theis ofprejudice
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to Id.prejudicial.”in sense all evidence offered ... is meant bewhich
omitted). “Rather, toprejudice predicatethe reversible(quotation required

basis,an ontendency impropererror is undue to induce a decision... some
omitted).commonly emotionally charged.” (quotationone that is Id.

AarguesThe defendant that the was not relevant.first evidence
ofcentral issue at trial was whether the defendant was under the influence
intiming ingestionThe of his of and heroin was crucialdrugs. Klonopin

indetermining drugs systemthe level of his the effects ofand withdrawal
Thus, reasonablyat the the trial courtfeelinghe was time of collision. the

thatfound the results were relevant to show whether thetoxicology
recentlydefendant had certain was under theingested drugs and influence

drugs.of those
defendant next that value ofprobative toxicologyThe contends the the

was ofsubstantially outweighed by danger prejudiceevidence the unfair
from its admission. court reasonablyThe trial could have determined that
the evidence was of defendanthighly probative ingestedwhen the last

and, therefore, he was thedrugs impairedwhether at time of the accident.
Although the defendant to ingesting daysadmitted heroin two thebefore

accident,accident and onKlonopin morningthe of the there was evidence
juryfrom which the could have found that ofhis sense time was distorted.

instance,For the policewhile he told that he left at 10:00 a.m. togoto
heroin, fact,buyPortsmouth to in uphe did not his friend’s truck untilpick

Similarly, hospital,1:45 at the thep.m. thoughtdefendant that it 12:00was
fact,when,p.m.,or 1:00 in it was p.m.almost 3:30 theAccordingly,

toxicology results were ofprobative when the defendant last ingested
controlled drugs.

trialThe court also have reasonablycould that probativedetermined the
of the toxicologyvalue evidence outweighed prejudicial impact.its While

the defendant contends that the presentation of the toxicology evidence
have jurycould confused the analysisbecause the revealed only trace

ofamounts Dr.drugs, Wagner explained laboratory’sthe formethodology
determining the indrugs system,amount of the defendant’s and explained

bywhat was meant respect“trace” amounts of drugs. With to whether the
cumulative,was toxicologyevidence the was probativeevidence more than

actually and,other evidence theregarding ingestedwhen defendant drugs
therefore, Kornbrekke,was not 821,cumulative. See State v. 156 N.H. 827
(2008).Finally, the conclusorydefendant’s thatargument drugevidence of

because,use is “inherently prejudicial” found,fails the trial courtas “the
testurine results minimal prejudicial effect . . . theha[d] [because]

pastdefendant’s not a atdrug use contested issue” trial. See v.[was] State
(2004).193, reasons,Smalley, therefore,151 N.H. For all200 of the above
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byexercise its discretionunsustainablydid notthat the trial courtwe hold
Evi-Rules ofHampshireNewundertoxicology evidenceadmitting the

Dodds, 159 N.H. at 248.401, 402, 403.anddence
propen-wastoxicology evidencethat thearguesthe defendantFinally,

RuleHampshireNewunderhave been excludedthat shouldsity evidence
crimes, or acts”404(b). wrongs,of otherAlthough “[e]videnceof Evidence

that thein order to showpersoncharacter of atheprove“tois inadmissible
fortherewith,” be admissiblemayevidencesuchconformityacted inperson

intent,motive, preparation,opportunity,ofproofsuch aspurposes,“other
N.H. R. Ev.mistake or accident.”or absence ofknowledge, identity,plan,

(1)404(b): beevidence must404(b). theunder RuleTo be admissible
orcharacterthan the defendant’sprovinga otherpurposerelevant for

the(2) the defendant committedclear thatproofthere must bedisposition;
substantially(3) must not beof the evidenceact; the valueprobativeand

v.to the defendant. Stateprejudiceof unfairby dangertheoutweighed
(2009).Howe, 366,159 N.H. 375-76

404(b) the of thehere because evidenceHowever, inapplicableRule is
acts,”crimes, wrongs, orof “otherdrug use was not evidencedefendant’s
Statecharged.of the crimespartof acts constitutedbut evidence which Cf.

(1989) (evidence or coerciveKulikowski, 281, of threatsN.H. 287v. 132
crimes, “evidence ofwrongs, or acts” butnot evidence of “otherbehavior

question”).induringthe the assaultsthreat which coerced victimverythe
relevant, for reasons otherofferedevidence wastoxicologyBecause the

and the trial courtdrags,to usepropensitythe defendant’sprovethan to
by thesubstantially outweighednotthat its value wasprobativefound

rulingtrial court’s was notconclude that theprejudice,of unfair wedanger
773, 781Fandozzi,clearly 159N.H.See State v.untenable or unreasonable.

(2010).

SampleII. Seizure UrineIllegal of

incourt erredthat the trialargumentthe defendant’snext addressWe
results. After the defendantthe urine testsuppresshis motion todenying

himroom, advised of hisin Detective Gouldhospitalarrested hiswas
the Mirandathe first line ofreadingGould wasrights.Miranda While
lawyer.” Theform, “[y]ou mycan talk toresponded,the defendantrights

his to counseleffectively rightinvokedruled that the defendanttrial court
Gould, however, to interview the defendant.continuedresponse.thiswith

the interviewinterruptedhospital persona staffthey speaking,wereWhile
sample.a urinegivethat the defendantrequestto

First, hesample illegallythe urine was seized.argues thatThe defendant
the urinelearned ofpolicebecause theillegalthat the seizure wasargues
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Second,sample during illegal interrogation.the he thatargues policethe
learned of the urine sample privilegedas a result of a communication
between himself and hospital personnel. He contends that because the

hadpolice knowledge existed,no other basis of that the sampleurine the
cannot prove policeState the would have asoughtotherwise warrant for it.

Therefore, he argues, illegallythe urine was seized and inthe court erred
admitting the of analysis.results its

The argument,defendant’s first that Detective improperlyGould learned
of the urine test because of the illegal interrogation, is not preserved
because the defendant did not in superiorraise it court. In his motion to
suppress, the defendant argued that the urine sample illegallywas seized
because the police did not have a warrant for it. The defendant’s motion for
reconsideration did not mention Detective Gould’s oflearning the urine
sample during Therefore,an illegal interrogation. because the defendant
did not argument court,raise this in superior it is not properly before us

Ericson, 379, (2009).now. See State v. 159 N.H. 386
We next turn to the defendant’s argument that the evidence should have

suppressedbeen hospitalbecause the violated his physician-patient privi-
lege by therequesting urine insample presence.Gould’s The defendant
argues that the hospital’s request for a sampleurine from the defendant
was a “confidential communication” within the meaning of RSA 329:26
(amended 2008). RSA 329:26 provides that communications between a
physician patientand are confidential.

Traditionally, we have carefully guarded the confidential relation­
ship between patients and their medical providers. Sawtell,State v. 152

177, 179(2005).N.H. The physician-patient privilege is meant to encourage
“patients to fully divulge times,personal, and at embarrassing, information
so their can, turn,medical providers in provide complete and appropriate
medical (Medicaltreatment.” In re Grand Jury Subpoena Records of

436, (2004).Payne), However,150 N.H. 440 presencethe of an extraneous
third party during a privileged operatesconversation destroyto the
privilege. Melvin, (1989).See 308,State v. 132 N.H. 310 Because the
defendant room,knew Gould was in the his presence destroyed the
physician-patient privilege. Phoenix,See CityAl-Asadi v. No. CV-09-47­of
PHX-DGC, (D.716410, 24, 2010);2010 WL at *1 Ariz. Feb. State v.

289, 298(Minn.Gillespie, (Minn.710 N.W.2d Ct. App.), 2006);review denied
People Lenola, 535, 1997).v. Di 667 (App. Therefore,N.Y.S.2d 535 Div. the
request for the urine sample protected bywas not physician-patientthe
privilege, and the trial court did not err by denying the defendant’s motion
to suppress.
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III. ClauseConfrontation

of Dr.that the admissionargumentaddress the defendant’snextWe
sampleshis and urinethe test results for bloodtestimony aboutWagner’s

theargues thatThe defendantConfrontation Clause.the Federalviolated
Supreme Courtunder the recent United Statesare testimonialtest results

(2009),Massachusetts, and129 S. Ct. 2527v.of Melendez-Diazcase
analysttestimony of theabsent thetheythat were inadmissiblecontends
appliescounters that Melendez-Diazthe tests. The Stateperformedwho

affidavits,materials, depositions,such astestimonialonly to “formalized
Melendez-Diaz, at 2543129 S. Ct.testimony, or confessions.”prior

solely theuponthe defendant relies(Thomas, J., Becauseconcurring).
the FederalConstitution, to his claims underwe limit our reviewFederal

125, (2007), cert.O’Maley, 156 N.H. 131Clause. State v.Confrontation
(2009).denied, 129 S. Ct. 2856

experts fromtrial, “precludemoved to the State’sthe defendantBefore
(3)(2) examination;(1) laboratoryofslips; reporttestifying to: transmittal

(5)(4) results;forms; EMTblood testurine collectionsampleandblood
forms,” that the admission ofarguingand “evidence collectionreports”

court,to confrontation. The trialtestimony rightviolate hissuch would
testimony about the bloodWagner’sDr.relying upon O’Maley, permitted

sampletheresults, slips,that “the transmittal bloodconcludingtest
courtforms, are non-testimonial.” Thethe test resultscollection and blood

... are accusations.”[not]that “the test resultsreasoned blood
analyzestests andlaboratorythat the conductsWagnerDr. testified

enforcement,” he, alongand that with theof lawrequest“evidence at the
of the staterepresentativesare “civilianlaboratory employees,other

that, employees,labprimarily, managesheWagner explainedDr.police.”
laboratories,” and reviews and testifiesthe ofdevelopment [the]“oversee[s]

is asamples, Wagnernot test Dr.Althoughresults. he doesabout lab
data,toxicologist,” paper-and reviews the“certifying scientist or senior

work, comments, analyses.in”“any sampleand issue that’s involved
receives, testslaboratory processes, andDr. how theWagner explained

laboratory performs twosampleskinds of it tests. Thesamples, and what
then adrugs,to look for families of andsamples: screeningon a testtests

present”that areparticular drugsto determine “thespecificmore test
usuallylaboratorytest. Theany results from the firstpositivebased on

for adrug report”and ... a confirmationdrug report“a screenproduces
Then, a “results letter” about thelaboratorythe issuesparticular sample.

record who authored the resultsIt is unclear from thesample at issue.
on theperformedor the testssamples,for the defendant’s wholetters

samples.
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WagnerDr. testified that he reviewed the test results for the defendant’s
laboratory Klonopin,He testified that the trace amounts ofsamples. found

cocaine, blood, cocaine,and a inmetabolite of cocaine the anddefendant’s
cocaine, inOxycodonea metabolite of and the urine.morphine, defendant’s

byHe discussed these and the of thelikely drugssubstances effects taken
the defendant on mind the modebody depending ingestion,his and on of

long body.the remain in testdrugs uponand how could his Based the
results, Dr. asWagner opined to when the defendant took the atdrugs

Dr. Wagner symptomsissue. also testified about the and ofsigns heroin
withdrawal, effects,cognitive physicalits and and the theimpact of

ofcombination the defendant took heroin thedrugs the and withdrawal on
defendant.

“provides prosecutions,The Sixth Amendment that in all thecriminal
shall toenjoyaccused the be... confronted theright againstwith witnesses

Melendez-Diaz,him.” 129 Ct. at 2531. In v. 541Washington,S. Crawford
36, 51(2004), SupremeU.S. the United States held thatCourt witness’s“[a]

testimony against a defendant is . . . inadmissible unless the witness
or, unavailable,at trial ifappears the witness is the defendant had a prior

Melendez-Diaz,foropportunity cross-examination.” 129 S. Ct. at 2531.
“The crucial determination under as to whether an out-of-courtCrawford
statement violates the itConfrontation Clause is whether is or‘testimonial’

O’Maley, turn,not.” 156 N.H. at 131. in is“Testimony, typically a solemn
ordeclaration affirmation made for the purpose establishingof or proving

omitted).some fact.” Crawford, 541 U.S. at 51 (quotation aWhether
question O’Maley,statement is testimonial is a we novo.review de 156N.H.

at 138.

Crawford,In the Court described the offollowing categoriesas
testimonial statements:

—testimonyex in-court orparte equivalent is,its functional that
affidavits, examinations,material such as custodial prior testi-

mony cross-examine,that the defendant was unable to or similar
pretrial reasonablystatements that declarants would expect to be

extrajudicialused prosecutorially; statements contained in for-
materials, affidavits,malized testimonial such depositions,as prior

confessions;testimony, or werestatements that made under
circumstances which lead an objectivewould witness reasonably

thatto believe the statement would be foravailable use at a later
trial.

omitted).(quotation,Id. at 51-52 and ellipsiscitations
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of“three certificatesadmissibility oftheconsideredMelendez-Diaz
on... seizedanalysis performedof the forensicthe resultsanalysis showing

Melendez-Diaz, 129as cocaine.thethat identified substancessubstances”
omitted). weightthealso describedThe certificates(quotationat 2531S. Ct.

Laboratoryat the StateAnalystsId.the substances.bags containingtheof
theHealth swore toof PublicDepartmentof the MassachusettsInstitute

law.”under Massachusettsrequired“asnotary publicacertificates before
id.testify at trial. Seedid notanalystsId. The

they werebecausewere testimonialthat the certificatesThe Court held
todown and swornof facts writtendeclaration^]affidavits:“quite plainly
atoaths.” Id.authorized to administeran officerdeclarant beforeby the

omitted). “incontrovertibly a solemnwereThe certificates(quotation2532
establishing provingorthe ofpurposemade foror affirmationdeclaration

live, testimony,in-courtidentical tofact,” “functionallyand weresome
(quotationId.on direct examination.”a doeswhat witnessdoing precisely

were “made underomitted). that the affidavitsreasonedThe Court
reasonably to believeobjective witnesslead ancircumstances which would
trial,” thata later and notedfor use atwould be availablethat the statement

provideaffidavits was toof thepurposelaw the “soleunder Massachusetts
weightnet of theand thecomposition, quality,of thefacie evidenceprima

omitted).(quotationId.analyzed substance.”
case,hold, not theit “not and it isthat didexplicitlyThe statedCourt

the chain ofestablishingrelevant intestimony may beanyonethat whose
device, mustaccuracy testingor of theauthenticity sample,of thecustody,

AlthoughId. at 2532n.l.the case.”part prosecution’sin as ofappear person
custody...chain of this“to establish theobligationhas theprosecutionthe

must behands on the evidenceeveryonethat who laidnot meandoes
omitted). custodyin ofthe chain“[G]apscitation(quotationId. andcalled.”

admissibility.”its Id.rather thanweightto the of the evidencenormally go
omitted).and brackets(quotation

in the chain ofstepsto decide whatprosecutionIt to theupis
evidence; testimonywhatrequireas to butcustody are so crucial

(if live.objects) be introducedmust the defendantis introduced
equip-ofregularin the courseAdditionally, prepareddocuments

nontestimonial records.may qualifywell asment maintenance

Id.
concurringto aThomas, majorityof the writeonlythe memberJustice

“positionto hiscontinuing adherenceto note hisseparatelywroteopinion,
extrajudicial statementsimplicated byClause isthat the Confrontation

materials, suchin testimonialcontained formalizedtheyinsofar as areonly
at 2543or confessions.” Id.affidavits, testimony,priordepositions,as



149

(Thomas, J., omitted).concurring) (quotation joinedHe the majority
the inopinion “because documents at issue this case are quite plainly

affidavits,” “fall thewhich within core class of testimonial statements
governed by (Thomas, J.,the Confrontation concurring)Clause.” Id.

omitted).(quotation
Although acknowledging that Melendez-Diaz “addressed a narrow cat-

—ofegory testimonial partestatements” “ex out-of-court affidavits of
—laboratory analysts regarding drugthe tests” the defendant argues that

its toreasoning applies the admission of the test throughresults Dr.
Wagner’s testimony, it “appliesbecause whenever a forensic test result is
admitted without the testimony of the analyst.” arguesThe State that
Melendez-Diaz did not expertdetermine whether testimony like Dr.
Wagner’s is prohibited by and uponrelies decisions from otherCrawford
courts upholding expert testimony similar to testimonythe in this case. See

Yates,Larkin v. (CT), 2049991, (C.D.No. CV 09-2034-DSF 2009 at *1-2WL
9, 2009).JulyCal.

Melendez-Diaz,In the wake of courts have considered the admissi­
bility of expert testimony based upon statements,testimonial and have
concluded that such testimony is ifinadmissible the “witness is used as
little more than a conduit or transmitter for testimonial hearsay, rather
than as a experttrue whose considered opinion lightsheds on some
specialized factual Johnson,situation.” 625,United States v. 587 F.3d 635
(4th 2009),Cir. petition (2010);cert. Alexander,United States v.for filed

2:04-cr-71,2:09-cv-294, 2010 (N.D.Nos. 404072, 25,WL at *4 Ind. January
2010). “Allowing a witness simply to parrot out of court testimonial

.statements . . directly juryto the in guisethe of expert opinion would
provide an run Johnson,end around 587 F.3d at 635 (quotationCrawford.”
omitted).

Some courts have concluded that an expert maywitness not “recite or
testifyotherwise about the underlying factual findings of [an] unavailable

medical examiner ... in Avila,contained autopsy report.”[an] Com. v. 912
(Mass.1014, 2009)N.E.2d 1029 (expert testimonywitness’s must be

confined to opinions); State, (Tex.own see 200, 213Woodv. 299 S.W.3d App.
2009) (expert’s testimony disclosing statements in autopsy report upon
which his opinion was based Clause),violated Confrontation petition for

(2010).discretionary However,review other courts have concludedfiled
that an expert may rely upon testimonial statements expertwhen the
renders “an independent judgment” and applies his or her “training and
experience to the sources before expert]”[the opinionbecause the “anis
original product that can be tested through Johnson,cross-examination.”

see,635;587 F.3d at e.g., COA09-790,2010State v.Hough, 702458,No. WL
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2010)(N.C. 2, testimony reviewing*2, (expertCt. Mar.App.at 5-6
bytests, confirming accuracy performedof testsreviewing andlaboratory

permis-as and cocainemarijuanaanalyst identifyingand substancesother
performed by non-testifyinglab teststhough uponeven basedsible

(7th 2010)928,Turner, F.3d 932-34 Cir.591analyst); United States v.
substances, discussing testing procedurestestimony identifying(expert

analyst’sthe work admissiblepeer reviewing testingandsafeguards,and
Melendez-Diaz). Thus, uponthe relied thealthough bytest resultsunder

testimonial, expert testimony uponbased thosemay betestifying expert
Johnson, F.3d at 635.Whether suchstill be admissible. See 587mayresults

case-by-casedetermined on a basis. Seeis admissible must betestimony
(2006).813,Washington, 547 827-30Davis v. U.S.

Here, although we assume thatagree approach.with the latterWe
testimonial, Wagner’s testimony did not violate theresults were Dr.the test

Wagner proceduresDr. the usedexplainedFederal Confrontation Clause.
data,lab, paperwork,that he thebydone the and reviewstestingand

comments, any samples. Specifically,and other that arise with withissues
WagnerDr. testified that he reviewedsamples,to the defendant’srespect

results, found trace amountsexplained laboratoryand that the hadthe test
cocaine, blood,of inof and a metabolite cocaine the defendant’sKlonopin,

cocaine,cocaine, morphine, Oxycodoneand in thea metabolite ofand
andurine. the statements the labupondefendant’s Based defendant’s

results, as the effects of theWagner opinion drugsDr. rendered his to
body theby the defendant on his mind and and as to when defendanttaken

Finally, signstestified the anddrugs. Wagner symptomstook the Dr. about
withdrawal, effects, likelyand thecognitive physicalof its andheroin

anddrugscombination the taken the defendant heroinbyeffects of the of
of court“parrot[ing]on the Instead of out testimo­withdrawal defendant.

statements,” 635,Johnson, opinionsat Dr. Wagner generatednial 587 F.3d
results,his review of the test and the defendant had theuponbased

him as well theregarding opinionsto cross-examine his asopportunity
testimony notlaboratory Accordingly,and test results. his didprocedures

Turner, 932-34;See 591 F.3d atthe Federal Confrontation Clause.violate
702458,Johnson, 635;at 2010 at *6.Hough,587 F.3d WL

Moreover, not thesimply did determine whether techni-Melendez-Diaz
testifyat issue must atanalyst performedcian or who the scientific tests

Yates, 2049991, *2 (although clearly2009 attrial. WLSee Crawford
is “the same cannotthat the of affidavits erroneousestablished admission
testimonya about test resultsexpert’sbe regarding supervisingsaid

State,v.the Carolinaby testifying expert”);someone other thanprepared
(Ga. 2010).13,A09A2053, 103823, January*22010 at App.No. WL Ct.
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hisin which he reaffirmed belief thatconcurring opinion,Thomas’Justice
by extrajudicial onlyClause is statementsimplicated“the Confrontation

materials,contained in formalized testimonial such astheyinsofar as are
affidavits, confessions,”orprior testimony, underscores thedepositions,

Melendez-Diaz, S. Ct. atlimited reach of Melendez-Diaz. 129 2543
omitted). Melendez-Diaz,at inUnlike the certificates issue Dr.(quotation

Wagner for andwas available confrontation cross-examination. See
Alexander, 404072, at *4.2010 WL

inFinally, viabilitywe address the of the wake ofcontinuing O’Maley
above, upon O’MaleyMelendez-Diaz. As noted the trial court relied in

Indetermining O’Maley,that the test results were non-testimonial. we
admissibility Wagner’sconsidered the of a collection form and Dr.blood

testimony about results the blood the Federalrelating sampletest to under
within the of a prosecution. O’Maley,Confrontation Clause context DWI

analyst O’Maley156 N.H. at 127-28.The who tested the blood in did not
testify, although Wagner results,Dr. the test “calculatedreviewed the

results,”reported report.value of ... the Id. atpreparedthe and final 127.
Wagner’s testimonyconcluded that Dr. and the form wereWe admissible

theunder Confrontation Clause. Id. at 138-40.
determination,In reaching this noted that “thewe circumstances under

an statement generated inquiry.”which out-of-court is is the critical Id. at
omitted).(quotation “a crucial in138 We stated that factor determining

whether a statement is testimonial not is representsor whether it the
documentation of events or recordationpast contemporaneousthe of

omitted).(quotationevents.” Id.observable We also considered two other
infactors: “whether the statement was aprepared resemblingmanner ex

examination” and “whether statementparte the is an accusation.” Id.
omitted).(quotation

accusation,We reasoned that the blood form wascollection not an but
contemporaneous“the technician’s recordation of observable events.” Id.

requiredThe information on the form by pertinent“was administrative
rules,” and the technician’s onstatements the form “were not a weaker

omitted).for testimony (quotationsubstitute five at trial.” Id. We concluded
Wagner results,that to“permitting give opinionDr. his of the test absent

test,testimony analystthe of who the notthe conducted did violate the
rights.”defendant’s Confrontation Clause Id. at 139. The results were

neutral, and, extent that reported“to the the actual test result is deemed
accusatory,to be this result was and notconveyed throughreached the

Dr.nontestifying analyst’s report, by Wagner.” Finally,but Id. we noted
that, testified,had testing analystthe her havetestimony would been

identical of Dr. atWagner.almost to that Id. 140.
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that weargumentstheMelendez-Diaz, majority rejectedtheIn
Prison,Warden, Civil No.N.H. Statev.See SilvaO’Maley.inuponrelied

(D.N.H. 17,2010). Specifically,987026, *4 March09-cv-388-JD, at2010 WL
subject toare not“analyststhatargumenttherejectedMelendez-Diaz

” wit­or “conventional”‘accusatory’notthey arebecauseconfrontation
concludedMelendez-DiazMelendez-Diaz, 126 Ct. at 2533-35.S.nesses.

toobservations, responsemade innotstatementscontemporaneousthat
crime, andof theinvolvingand not observationsinterrogationpolice

be testimonial.“neutral, may stilltesting”scientifictestimony uponbased
O’Maleyin areanalysisof thethat portionsTo the extentat 2536.Id.

Melendez-Diaz, law.they longer goodare nowithinconsistent

Jury InstructionsTV.

erroneously instructedthat the trial courtNext, arguesthe defendant
mental statesatisfy the recklessmayintoxicationvoluntarythatjurythe
impermissi-that instructioncharge, becausemanslaughterof theelement

the defendantSpecifically,manslaughter indictments.amended thebly
reckless because hethat he wasjury chargedid notgrandthat theargues

therefore,risk, and, he didtheunaware ofvoluntarily intoxicated butwas
hethat he was reckless becausejurythe could findnotice thatnot receive

intoxicated.voluntarilywas
“effectively concedes thatthat the defendantarguesthe StateAlthough

that “italso contendsappeal,”issue for the Statepreservenot thehe did
objectiona relatedbythis issuepreservethe defendant didthatappears

notthis, that the State doesFrom we assumein the trial.”slightly earlier
arguments.of the defendant’schallenge preservationthe

(2007)626:2,11(c) provides:RSA

of anto a material elementrecklessly respectA acts withperson
a substan-consciously disregardsandhe is aware ofoffense when

orthat the material element exists willunjustifiable risktial and
of such a nature andconduct. The risk must beresult from his

him,to itsthat, the circumstances knownconsideringdegree
the conduct that aa deviation fromdisregard grossconstitutes

in A whopersonobserve the situation.law-abiding person would
ofsolely bythereof reasona but is unawarecreates such risk

also actshypnosisin intoxication orvoluntarily engagedhaving
thereto.recklessly respectwith

indictments,manslaughtercourt read thejury,the theinstructingWhile
the deaths of therecklessly causedthat the defendantallegedwhich
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victims because he was aware of consciously disregardedand the risk that
because,death could result from in part,his conduct he drove his vehicle

while under the influence of controlled drugs while experiencingand/or
heroin withdrawal. readingAfter the elements of each manslaughter
charge, the court defined “recklessly” as follows:

Recklessly means the defendant was aware of consciouslyand
disregarded a substantial unjustifiableand risk that death would
result from his conduct. It is not enough for the to proveState the
defendant failed to become aware of the risk involved. The State
must prove the defendant was aware of the risk consciouslyand
disregarded it. The risk must be of such a nature and thatdegree

theconsidering him,circumstances known to his disregard con-
stituted a gross deviation from the conduct that a law-abiding
person would observe in the situation.

If you find the defendant’s actions were unreasonable and
thoughtless, that’s not enough. You must find the defendant
disregarded a risk that was a substantial departure from what a
law-abiding person would have done under those circumstances.

A person risk,who creates such a but is unaware thereof solely
by reason of having been voluntarily engaged in intoxication also

—recklessly acts recklessly with respect thereto.

The final sentence of this instruction is almost identical to the final sentence
of statutorythe definition of “recklessly.” 626:2,11(c).See RSA

The State argues bythat alleging at the beginning of each of the
manslaughter indictments that the defendant recklessly caused the death

another,of it put the defendant on notice “that any of the allegedfacts in
the indictment could be used to prove recklessness.” The State contends
that, 626:2,11(c)because RSA states that a person acts recklessly when he
or she “creates such a risk but is solelyunaware thereof by reason of having
voluntarily inengaged intoxication or hypnosis,” and the indictment alleged
that the defendant caused the deaths of the victims while under the
influence, the defendant received adequate notice that the State could prove
recklessness any partunder of statutorythe recklessness,definition of
including voluntary intoxication. The arguesState thus that the indictment
correctly “charge[d] all of the ‘statutory variants’ incontained the definition

”of ‘recklessly.’

I,Because Part Article 15 of the State “protectsConstitution a
defendant from being ofconvicted a crime not incharged indictment,”an
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grandon of abroughtindictments the oathfreelycourt amendthe “cannot
omitted).(2000) AnGlanville, 631, (quotationv. 145 N.H. 633jury.” State

a in the offensechangeto an “effectsindictmentimpermissible amendment
(2006)380,Bean, 383153 N.H.or an offense.” State v.charged, adds

omitted). is auto-chargedan of the offense“Because element(quotation
indictment, instructing thethe of anof substancematically partconsidered

substantively changesby jurycharged grandon an element not thejury
groundsis automatic reversal.” Id.offense and therefore forthe

Here, theby changingdid not amend the indictmentsthe trial court
Seeby jury.an thecharged adding charged grandor offense notoffense

(2001)485, trial courtBathalon, (holding that “[t]hev. 146 N.H. 489State
to thebyamend the an elementsubstantively addingdid not indictment

759, (1990) (trialoffense”); Elliott,v. courtState 133 N.H. 765charged cf.
convictinstructing juryindictment it couldimpermissibly byamended

victim).that shotmanslaughter findingof without defendantdefendant
toMoreover, attemptthat thethe received notice State coulddefendant

voluntarilyhe because intoxicated. See Statethat was reckless he wasprove
(1999).Gonzalez, 693, 707-08v. 143 N.H.

FormSpecialV. Verdict

specialnext the use of a verdict form constitutedWe consider whether
trial that itparties duringThe trial court informed thereversible error.

jury the reckless-findings concerningintended to obtain from thespecial
which,identify any,to if of themanslaughter chargesness element of the

allegations beyondin it a reason-factual contained the indictments found
objected, onlyarguing jurorsthat couldable doubt. The defendant the
if the he thejuryhim of found that committed all ofmanslaughterconvict

objection.acts. court the defendant’salleged The trial overruled
instructions, the hadDuring jury explainedits court that the defendant

counts read thecharged manslaughter.two of The courtbeen with
indictments, thatallegedwhich the defendant:

recklessly the of Bean and Markcause[d] [Alexanderdeaths
consciously thebeing disregardingin that aware of andVachon]

could from hisunjustifiablesubstantial and risks that death result
conduct, Dilboy did a truck at anAnthony pick-updrive Nissan

through lightexcessive of a red on Indian Brook Drivespeedrate
way turningthat ofrightand collidedwith a Volvo had the and was

Dilboyleft.. . at time under the influence of one orand the was
the heroindrugs sufferingmore controlled effects ofand/or

withdrawal.
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court “twomanslaughter partsThe then stated that has or elements”
doubt; first, theprove beyondthat the State must a reasonable that
and, second,“caused the of another heperson”;defendant death that

recklessly.” The defined and then therecklessly,“acted court discussed
allegations infactual the indictments:

Although you do not need to find all factual allegationsof the
occurred, you must a as toreach unanimous decision the acts that
amount to The factual thatallegations yourecklessness. can
consider in determining recklessness are:

The defendant drove a vehicle at an rate of speed;excessive

with a that had a right way;Collided vehicle of

Drove through a light;red

atAnd the time the orwas under influence of one more controlled
drugs suffering the effects of heroin withdrawal.and/or

jurors one,The trial court they some,instructed the that could “findthat all
or of the occurred,”none factual allegations anybut that such finding must
be unanimous.

Subsequently, explainedthe specialcourt the verdict form jury:to the

verdict form which[T]his is one asks makeyou specificto findings
respect charges.with to the Specifically, the unanimous findings
—to under manslaughteras the tocharge; as the various acts

which the chargedState has constitutes reckless. And this is
— —self-explanatory, and endat the and I’myou goingwill to ask

toyou consider each of those specific acts and make unanimous
findings Amongas to those. those are:

The excessive rate of speed;

Colliding with a that a right way;vehicle had of

Passing through a light;red

And whether he thewas under influence of orone more controlled
drugs.

Following conference,a bench the againcourt instructed jurythe that
are these four that you’re“[t]here areas consider ingoing to determining
or notwhether the defendant acted recklessly,” and that jurythe did “not
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— provenhasthat the Statethose findunanimously all four ofhave to find
recklesslyactednot the defendantordetermine whetherof those toall four

manslaughter.”therefore, ofand, guilty[is]
for thethen concludedof time andperiodfor a shortjury deliberatedThe

theobjection specialtohisdefendant reiteratedmorning, theThe nextday.
offull[y] apprisedbeingofprovisionsprocess“dueuponform basedverdict

alsoDefense counselto them.”in a to answerpositionand ...chargesthe
that:asserted

form, therechecklist-typethem aworry you givethat whenI do
that settheyand haveyes, yes, yes,yes, yes,totendencya beis

you’vethatof instructionsseparatea settheyand haveof forms
to drawn to thejust going be[them], worry they’reIbutgiven

checklist.

specialrevised theobjection,the defendant’strial court overruledThe
to thefashion, the new formand submittedin unrelatedform anverdict

jurors:to theform, followingquestionsthepart, posedinThe relevantjury.
doubt thata reasonableunanimously beyondfindyou1. Do

rate ofat an excessivedrove a vehicledefendantthe
speed?

YES_

reasonable doubt thatunanimously beyondfind ayouDo2.
redthrough light?a adrove vehiclethe defendant

YES_

thatreasonable doubtbeyondfind ayou unanimouslyDo3.
ofrightthat had thecollidedwith a vehiclethe defendant

way?

YES_

thata reasonable doubtunanimously beyondfindyou4. Do
of onethe influencethe defendant was underat the time

the effects ofsufferingdrugsor more controlled and/or
heroin withdrawal?

YES_

more of theon one orunanimously agreedyouIf have5.
act(s) provetoabove, find that sufficientyoudo alsoacts

myin instruc-recklessly as defineddefendant actedthe
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andtions that the reckless act caused the death of
another?

YES_

juryThe convicted the defendant on all four counts. jury “yes”The checked
2, 3,1, 5,questions “yes”after and and to have checkedappeared for

4, then itquestion “Ignore”but crossed out and wrote with an arrow
pointing towards the crossed-out check.

Surette, (1988),onRelying State v. 130 N.H. 531 the defendant contends
that “impermissiblythe form directed the jury’s deliberation towards a

(1)guilty verdict” because: each question provided onlyfor an affirmative
(2)answer; the form failed to require unanimity with torespect reckless-
causation, (3)ness and the two elements of andmanslaughter; “the form

no separate response to indicatecontain[ed] the verdict.” The defendant
argues error,that this was reversible alternativelybut contends that the

plain.error was
that, trial,The State contends at the defendant “argued only that the

special verdict form improperwas because it permitted jurythe to find that
he recklesslyacted without finding that he was under the influence of
drugs,” and that it jury“allowedthe to convict findingwithout that he knew
the traffic light was red.” The thus arguesState that the Surette issue is not
properly standard,before us except plain and,under a error that under
Surette, its use was not plain error.

A. Preservation

firstWe consider whether the preserveddefendant argumenthis that the
special verdict form improperly influenced jury’sthe deliberations. “The
general rule in jurisdictionthis is athat contemporaneous and specific
objection is required preserveto an appellateissue for review.” State v.
Ericson, 379, (2009).159 N.H. 386 “The preservation requirement recog-
nizes that ordinarily, trial courts should have an opportunity to rule upon
issues and to correct theyerrors before are presented to the appellate

Brum, (2007).408,court.” State v. 155 N.H. 417 objection“The must state
explicitly the specific ground objection.” Ericson,of 159 N.H. at 386.

We conclude that the defendant preserved argumenthis specialthat the
verdict form improperly jury’sinfluenced the deliberations. The defendant
argued that the special verdict form jurorswould draw the “to the
checklist” and that the jurorschecklist would theprompt “yes,to answer
yes, yes, yes, yes.” The defendant thus alerted the trial court to the

objection”“substance of gaveand the trial court opportunity[his] the to
Brum,anycorrect error. See 155 N.H. at 417.



158

Special FindingsB.

argument. Although theturn merits of the defendant’snow to theWe
bythe the trialthe verdict” to describe form used“specialuse termparties

court, is the does not render aspecial jurytrue verdict one where“[a]
simplynot factsguilty guilty,verdict of or but finds certain andgeneral

Note, GuiltyBeyond “Guilty”the rest the court.” or “Notleaves to
Trials, 21 L. & POL’YSpecial Juryin Criminal Yale Rev.Giving Verdicts

(2003).263, verdicts are almost never usedAccordingly, special263 “[t]rue
cases, jury’sthe to render aby away powerin criminal takingbecause

verdict, juryto a make thethey rightviolate the Sixth Amendment have
Note, 263;of at States v.guilt.” supraultimate determination see United

(1st (“In1969)165, 180 maycriminal416 F.2d Cir. a case a court notSpock,
ofjury overwhelmingthe return a verdict no matter how theguilty,order to

guilt.”).evidence of
Instead, specialat are which “are disfavored infindings,issue here

(3d Cir.)609,criminal trials.” States v. 434 F.3d 613Hedgepeth,United
(2006).omitted), denied, 1144 findingscert. 547 U.S. Such(quotation

replace,additional information that but does not the“provide accompanies,
Acosta,Note, 263-64;at 149general supraverdict.” see United States v. F.

1073, (E.D. 2001).Supp. Special findings,2d 1076 Wis. such as those used
here,by widespreadthe court be from moredistinguishedshould the

jury chargesof the with a list of to take into thepractice providing
(2dGallishaw, 760, 765deliberation room. See United States v. 428 F.2d

1970) fromspecial summaryCir. form checklist and(distinguishing findings
charges).of

inAlthough jurisdictions speciala few do not use criminalfindings
267-68, 742,trials, Note, 280; Osburn,at v.suprasee State 505 P.2d 749

(Kan. 1973), forty-sixall and stateof the federal circuit courts of the courts
specialutilized or of in criminal trials inapproved findingshave limited

Note, atsupra Appealscircumstances. 280. The First Circuit of hasCourt
“that is no se rule ofemphasized per unconstitutionalitythere mechanical

cases,”special special findings “mayfor all in criminal and that[findings] be
in criminal v.permissible proceedings.”federal United States Inirio­

2002)(1stCastro, 714, (quotation ellipsis61 Fed. 717 Cir. andAppx.
omitted), (2003).denied, findingscert. 540 U.S. 890 Courts use such to

matters,a asvarietydetermine of factual as well mixed determinations of
also,Note, 269-80;at Statessupra e.g.,fact and law. See see United v.

(9th 1993)780, interrogato­4 n.5Delgado, (requiring specialF.3d 792 Cir.
jurorto a ofjury “pose genuine possibilityries where facts introduced
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United, (2d 1988)confusion”); Coonan, 886,States v. 839 F.2d 887-88 Cir.
(RICO 416 F.2dprosecution); Spock, (sentencingat 183 n.41 matters and

cases).treason

However, noted special findingscourts have that have the potential
the orjury,to confuse or shift weaken the burden ofgovernment’s proof.

1980).Wilson, (6th439,See United States v. 629 F.2d 442 Cir. canThey
with tojury’s “right beinginterfere the render a verdict withoutgeneral
to return ofcompelled a number tosubsidiary findings support generalits

Id.; Spock,verdict.” see 416 F.2d at 180-81.Special interrogatories may also
theimpede jury’s power nullify:to “a entitled tojury acquitis the

sympathydefendant because it has no for government’s position.the It has
vetogeneral power, powera and this byshould not be attenuated requiring
to injury writingthe answer a questionsdetailed list of or itsexplain
Wilson, Special mayreasons.” 629 F.2d at 443. findings “partlyalso restrict

function, thatjury’s] historic of rules oftempering by[the law common
brought Reed,to facts of specificsense bear on the a Unitedcase.” States v.

(9th 1998)1178, 1180 omitted).147 (quotationF.3d Cir. Ultimately, “[w]hat
of ais sacrosanct... is the defendant theright juryto have deliberate and

the law freeapply judicialfrom trammel.” v. Ogull,United States 149 F.
(S.D.N.Y. 1957).272,Supp. 278

“Special [findings] uniquehave the tocapacity proselytize jurythe
(N.J. 1979).guilt Simon, 861,to the of a State v.defendant.” A.2d 865398

In seminalthe case of States v. Spock,United the First Circuit expressed
subtle,its concern “with the and perhaps, answeringdirect effect thatopen,

special may the[findings] upon jury’shave conclusion.”Spock,ultimate 416
at 182.F.2d

reach, force,There is no easier toway perhapsand a verdict of
guilty approach step by juror,than to it Astep. wishing acquit,to
may be formally Bycatechized. a ofprogression questions each of

seems to require defendant,which an answer to theunfavorable a
juror which,reluctant led to votemay be for a conviction in the

large, he would have resisted. The result may accomplished bybe
majoritya of the jury, but the course initiated byhas been the

judge, and by throughdirected him the of the questions.frame

Id.; Surette, (specialsee 130 N.H. at 535 verdict form “set the tone of the
by jurydeliberations directing the down a towards apath guilty verdict”

and denied toright impartial jury).defendant’s

However, special findings can also jury unanimity clarityensure and
complex Note, 283, 287; see,in or confusing cases. atsupra e.g., United

(2d146, 148-49 1992);Ogando, Diaz,v.States 968F.2d Cir. State v. 677A.2d



160

review,(N.J. 1996). appellatecan facilitatefindings1120, Special1127-28
efficiency.Seetrial, certainty andpromoteandfor a newthe needavoid

289,Note, 291.atsupra

conjunctionin withfindingsthe specialofproprietyconsider theWe
F,2dDesmond,v. 670Statesinstructions. See Unitedjuryrest of thethe

1982). when their(2d findings improperareUltimately, special414,418 Cir.
Note,jury’s deliberation.”course of thedirects the“impermissiblyform
(N.Y.1197, 1201see, Ribowsky, 568 N.E.2d267; People v.e.g.,atsupra

theapproved “where1991) have beenspecial interrogatoriesthat(noting
defendant, inherently prejudi­neitherthe werebenefitedfindingsspecial

the court”verdict or assistedjury’sof thepredeterminativecial nor
Licciardi, 386,N.E.2d 390(citations omitted)); v. 443Commonwealth

1982) jurors pathdown a(Mass. leadingavoidfindings must(special
verdict).guiltytowards a

guiltyajury generalafter it rendersfindings bymade theSpecial
Note, 294;at UnitedsupraSeeprejudice.less of a risk formay poseverdict

(2d Cir.) (Newman, J., in913, concurringF.2d 928726Ruggiero,States v.
findingsspecialcourts to submit(encouragingindissenting part)andpart

ajury agreed upon generalthe hasonly in the event that“to be answered
(1984);Simon,denied, 398A.2d at 866469 U.S. 831of cert.guilty”),verdict

. ..(“The might mitigatedbespecial [findings]...ofpotentialprejudicial
full,afollowingfinal deliberationsjury’swith thethey integratedif are

cases)). But see(collectingfacts of the case.”charge on alladequate general
(“Nor jurythe was informedis it an answer that...416 F.2d at 183Spock,

guiltyif a verdict ofonly generalto answeredwere bequestions]that [the
reached.”). afterfindingsto answerjury specialthePermittingbeenhad

taskgeneralizedto itsjury perform“enables thereaching generala verdict
only if a verdict reflectsfirst, guiltythe thereafter[question]toresponding

of an offense established.”found all of the elementsjurythat the has
(Newman, J., dissentinginconcurring part and726 F.2d at 928Ruggiero,

part).in

anfindingsto use forspecialtrial court’s decisionreview theWe
614;See, 434 F.3d ate.g., Hedgepeth,exercise of discretion.unsustainable

(4th 2008);Udeozor, 260, States515 F.3d 271 Cir. Unitedv.United States
Lambert,(11th 2005);769, State v.Balderas, 782 Cir.Appx.v. 163 Fed. cf.

(2001)295, exercise of discretion”(explaining “unsustainable147 N.H. 296
Simon,standard). 398case-specific.and Seeinquiry fact-specificThis is

A.2d at 867.

us, trial court did notconclude that theIn the case before we
tosubmitting special findingsin thediscretionunsustainably exercise its
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the course of thejury they “impermissiblythe because did not direct[]
Note, that thejury’s supra acknowledge specialdeliberation.” at 267. We

example, juryused the trial court were for the didfindings by problematic:
findingsa the form. Seeguilty completing specialnot come to verdict before

(Newman, J.,613; atHedgepeth, Ruggiero,434 F.3d at 726 F.2d 928
Moreover,in ofpart). althoughin and the listconcurring part dissenting

indictments,allegations manslaughtertracked the factual in thefindings
they questions jurya number of to the and thus ran the risk ofposed

Surette,jurythe down a towards a verdict.” 130N.H.“directing path guilty
535; 182; Southard,Spock,at see 416 F.2d at United States v. 700 F.2dcf.

(1st Cir.) (two1, byto a minimum thequestions step step16 “reduced
(1983).denied,process guilt”),of determination of cert. 464 823U.S.

possibility...The exists that a count into thefragmenting single
ways may juryvarious an offense be committed affords a divided

an opportunity to resolve its differences to the defendant’s
others,disadvantage by saying “yes” to some means and “no” to

although unified consideration of the count havemight produced
an atacquittal hung jury.or least a

(Newman, J.,726Ruggiero, F.2d at 927 inconcurring part dissentingand
in part). We also note that the special findings gave optionsform for the
jury to only “yes”answer after each of the questions. Finally, specialthe

form hadfindings potentialthe to direct the jury’s focus to the “reckless”
Gallishaw,element of the manslaughter charge. See 428 F.2d at 766

(cautioning against thatusing forms “emphasize[] various elements ofwhat
the is required prove”).Government to

However, jury’sthe 4response questionto that thesuggests form did not
impermissibly jurors’direct the Hedgepeth,deliberations. See 434 F.3d at

(because614 jury specialfound one notfinding proven and refused to
convict on one itcharge, suggested jurors“that the swayedwere not so by
the inclusion of sentencingthe factors on the slip theyverdict that could not

deliberation”).inengage careful This case is unlike Surette where we
that,concluded even though orallythe trial judge gave charge”the “model

doubt,on reasonable the failure to chargeinclude the on the special
findings conjunction form,form in with the nature of the was an

Surette, 535; Lambert,unsustainable exercise of discretion. 130 N.H. at cf.
Surette,147 at InN.H. 296. the trial court submitted four special findings

juryto the in a burglary trial:

jury unanimously beyondDoes the find a reasonable doubt that:
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1986,7,did, about Marchon or[sic]1. John Surrette
andby Donaldoccupieddwellingenter thepurposely

nighttime?in thein BedfordSquiresMargaret
Answer:_

(Yes No)or

to enteror privilegednot licensed2. wasJohn Surrette
time?dwelling at thethe Squires

Answer:_
No)(Yes or

thethe atopen publicnot todwelling wasSquires3. The
time?

Answer:_
(Yes No)or

at thedwellingthe Squiresentered4. John Surrette
controlunauthorizedthe to exercisepurposetime with

Squiresto thebelongingpossessionsover i.e.property
them of it?deprivetopurposewith the

Answer:_
(Yes No)or

‘No,’ mustunanimously youansweredIf isany question
burglary.not ofguiltyfind the defendant

JohnjuryThe finds the defendant
burglary.Surrette_of

Guilty)(Guilty or Not

here, thecontrast, the court twice instructedSurette, By130 N.H. at 533.
of theall the material elements“provedthethat if it found Statejury

doubt,” it find thethen “shoulda reasonablebeyondchargedoffense
(1978).332, 838-39Wentworth, The118 N.H.v.See Stateguilty.”defendant

form did notfindingstheconjunction specialin withinstructionscourt’s
Wentworth"Surette, at130 N.H.withan inconsistentimpression“createG

if any oneguiltythe defendant notjury must find(“By stating that the535
if‘no,’ that all the answerssuggeststhe formwas answeredquestionsof the

follow accord­and the verdict mustguiltywas‘yes,’the defendantwere
ingly.”).

form, primary goals.court had twothe trialfindingstheusing specialIn
one of the factualunanimity on at leastFirst, jurorensuresoughtit to

indict-manslaughterTheindictments.manslaughterin theallegations
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ments contained four different factual andallegations thus could conceiv-
ably juror Second,create confusion. the trial court toattempted facilitate

Ifappellate jury onlyreview. the had found that the oneprovedState of the
allegationsfactual contained in beyond doubt,the indictments a reasonable

and the defendant challenged sufficiencythe of the evidence supporting
that allegation on theappeal, special findings form would have aided
appellate review.

While we affirm the case,trial court’s use of inspecial findings this
urgewe trial courts not to special findingsuse in criminal inexceptcases

special, above,limited circumstances. As noted federal specialcourts use
circumstances,infindings see,limited e.g., 613;Hedgepeth, 434 F.3d at

Inirio-Castro, 717, and,61 Fed. atAppx. in New Hampshire, special
findings statutorilyare inonlymandated death penalty prosecutions. See

(2007)630:5,RSA IV (requiring jury to “return special findings identifying
any exist”).aggravating allegedfactors” “which are found to

NegligentVI. Homicide Indictments

Finally, we address whether the trial court in failingerred to dismiss the
felonyclass A negligent charges.homicide Neither party addressed what

should happen to the negligent homicide ifconvictions we affirmed the
defendant’s manslaughter choose, however,convictions.We to address the

(1)argumentsdefendant’s that: the evidence was insufficient proveto he
(2)was under the influence of anddrugs; suffering from the effects of

withdrawal from drug use does not beingconstitute under the influence of
that drug. The State contends that the defendant did not preserve his
sufficiency argument because he did not raise it at trial. The State also
argues that suffering from the effects of withdrawal constitutes being
“under the influence” drugs.of

A. Sufficiency the Evidenceof

We first address the defendant’s sufficiency argument. To preserve
review,this issue for appellate the defendant requiredwas to make a

contemporaneous and specific objection Wood,below.See State v. 150 N.H.
233, (2003).236

At the conclusion evidence,of the State’s the defendant moved to
dismiss the two negligent homicide charges, arguing that the indictments
were vague and that suffering from withdrawal was not enough to show he
was “under the influence” of a controlled drug. At no point did the
defendant argue that there was insufficient to proveevidence he was under

Therefore,the influence. he “did not afford the trial court opportunitythe
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it did notmade, clearly explain whyor tomayit havean errorto correct
sufficiency ofhispreserveproperlyhe did notId. Becausemake an error.”

Id.appeal.it onwill not considerweargument,the evidence

B. “Under the Influence”

drugfromthat withdrawalargumentaddress the defendant’snextWe
druginfluence” of a controlled“under thebeingdoes not constituteusage
is a630:3, of a statuteinterpretationII. Theofmeaningthe RSAwithin

Kousounadis, N.H.159law, de novo. State v.we reviewof whichquestion
finalwe are the(2009). statutory interpretation,413, “In matters of423

in of the statutethe wordsexpressedintent aslegislature’sof thearbiters
omitted). ofprovisionsWe construe(quotationId.as a whole.”considered

and toof their termsimportto the fairaccordingthe Criminal Code
(2007). of thelanguagelook to theWe first625:3justice. See RSApromote

according plainto itsitself, and, languagethatpossible,if construestatute
Further,Kousounadis, we159 N.H. at 423.ordinary meaning.and
not construeas written and willintent from the statuteinterpret legislative

fitit did not see tolanguagesaid or addmight havelegislaturewhat the
in the context of the overalla statuteFinally, interpretinclude. Id. we

in Id.scheme and not isolation.statutory

A felonyof a class630:3, guiltyII that isprovides person“[a]RSA
orintoxicating liquorofof under the influenceconsequence beinginwhen

and controlledintoxicating liquorofanyor combinationdruga controlled
of... or she causes the deatha vehicle hedrug operating propelledwhile

630:3,II indicates that thein of RSANothing plain languagetheanother.”
indrugs presenthave controlledrequire personto a tolegislature intended

Rather, languagetheblood, driving ability.in anresulting impairedtheir
Dr.drugs,of and asthat one be under the influencemerely requires

of herointrial, can to feel the effectspersonat a continueWagner testified
addition, that a personIn he testifiedusinghours after it.eight to twelve

use,daysto three after the lastof withdrawal onemay peak symptomsfeel
ofdays symptomslater. Thesecontinuing symptoms upthen to tenand

behavior,in and a decreaserisk-takingan increasecan includewithdrawal
attention, in aoperatingcrucial skillto divide his aperson’s abilityin a

motor vehicle.

hold, therefore, beingof “under the influence”that the elementWe
the defendant wasby evidence thatdrug may provedbeof a controlled

tohave held thatdrug usage.from Weof withdrawalsuffering symptoms
influence,” that theprove onlyneed“under the the Statea driver wasprove

305,N.H. 309Wiggin,v. 151any degree.”“to Stateimpaireddriver was



165

(2004). in limits such the immedi-Nothing the statute to timeimpairment
ately following the ofingestion drugs.the

(N.J.Franchetta,is A.2dposition supported byOur State v. 925 745
2007). Franchetta,Super. App. Div. In the trial court found whileCt. that

was not active”“pharmacologicallythe cocaine when the defendant was
he a resultapprehended, “physically impaired ingestingwas as of cocaine.”

Id. at He suffering “hangover749. was still the “rebound effect” or effect”
“his impairedsuch that normal coordination so as to renderphysical was

746,him a to on adanger highway.”others Id. at 749.
drivingThe defendant that the influence ofargues drugsunder is

analogous to under the influence of alcohol.driving uponHe relies RSA
265-A,chapter the on orchapter drug impairment, arguealcohol to that a

could not be ofperson drivingconvicted under the influence of alcoholwith
RSA265-A:11,1no blood alcohol He (Supp. 2009),content. also cites which

part, was,inprovides, “[e]videncethat that there at the time analleged,
ofalcohol concentration 0.03 or less is prima facie evidence that the

Thus,defendant was not under the influence of intoxicating liquor.” he
argues, a defendant cannot be convicted of driving under the influence of
drugs specific beyondabsent evidence of indrugstrace amounts his
bloodstream.

Unlike the operating statutes,under the influence of alcohol
however, there is no minimum requirement for of indrugslevels a

system prove 265-A:2,defendant’s to he is under the influence. RSA I
2009)(Supp. provides, in part, personthat shall or attempt“[n]o drive to

[wjhiledrive a vehicle upon any way... such person is under the influence
intoxicating liquorof or any drugcontrolled or any combination of

liquorintoxicating drugs;and controlled or ... person[w]hile such has an
alcohol concentration of 0.08 or more.” The defendant is correct withthat
respect legislatureto alcohol providedthe rulesevidentiary concerning a

However,minimum of inconcentration alcohol his although drugsblood.
and alcohol are within chapter,contained the same the statute contains no
comparable rule of aregarding drugsthe level in defendant’s Simplyblood.

legislaturebecause the an forevidentiaryestablished rule blood alcohol
not acontent does mean forcomparable measure must exist drugs.

We do not add language legislature include,the did not fitsee to
Kousounadis, 423,159 N.H. at and we decline to the defendant’sadopt

630:3,ofinterpretation RSA II.

Affirmed.

Broderick, Dalianis,C.J., JJ.,Conboy,and Hicks and concurred.


